
   

 

 

 

   
 

  

 
  

 

 
   

 

 
 
 

 
   

 

  
 

 

   
 

 

 
 

   

  
 

  

 
  

 

 
   

 

  

This is a redacted version of the original decision. Select details have been removed from 

the decision to preserve the anonymity of the student. The redactions do not affect the 

substance of the document. 
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Introduction 

This due process hearing concerns the special education rights of a child with 
disabilities (the Student). The Student’s parents (the Parents) requested this 
hearing, alleging that the Student’s public school district (the District) 
violated the Student’s rights under the Individuals with Disabilities Education 
Act (IDEA), 20 U.S.C. § 1400 et seq. and Section 504 of the Rehabilitation 
Act of 1973, as amended, 29 U.S.C. § 794 (Section 504). 

The Student attended the District’s [redacted] program during the 2021-22 
school year. The Student was evaluated and found eligible for special 

education in May 2022. The Parents allege that the District should have 
identified the Student sooner, and that the District’s failure to do so 
constitutes a Child Find violation and a violation of the Student’s right to a 
free appropriate public education (FAPE). The Parents demand compensatory 
education to remedy this violation. 

After the District found the Student was eligible for special education, it 
offered an Individualized Education Plan (IEP). The Parents allege that the 
IEP was inappropriate. The Parents placed the Student at a private school 

(the Private School) starting in the summer of 2022. The Student attended 
the Private School’s summer program and then attended the Private School 
for the 2022-23 school year ([redacted] grade). The Parents demand 

reimbursement for the summer 2022 program and the 2022-23 school year. 

In the summer of 2023, the Parents rejected an ESY offer from the District 

and obtained several educational services for the Student privately. The 
Parents seek reimbursement for those services. 

As discussed below, I find in part for the Parents and in part for the District. 

Issues 

These issues were presented for adjudication:1 

1. Is the Student entitled to compensatory education to remedy a 
violation of the Student’s right to a FAPE during the 2021-22 school 
year? 

2. Are the Parents entitled to reimbursement for the 2022 summer 
program at the Private School? 

1 See NT 27-31. 
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3. Are the Parents entitled to reimbursement for the Student’s placement 
at the Private School during the 2022-23 school year? 

4. Are the Parents entitled to reimbursement for services that they 

obtained for the Student in the summer of 2023? 

Findings of Fact 

The parties filed 20 joint stipulations. I adopt those stipulations as my own 
findings. In addition to those stipulations, I reviewed the record in its 

entirety but make findings of fact only as necessary to resolve the issues 
before me. I find as follows: 

1. At all times pertinent, the District was the Student’s Local Educational 
Agency (LEA) as defined by the IDEA. Stipulation ¶ 3. 

The 2021-22 School Year [redacted] 

2. The 2021-22 school year was the Student’s [redacted] year and the 

Student’s first year in the District. Stipulation ¶ 4. 

3. In June 2021, prior to the start of the 2021-22 school year, the 

Student participated in a District-wide [redacted] readiness screening. 
The District found that the Student would “especially benefit from 
practice in … identifying the initial sounds of words[,] naming letters 

(upper and lowercase)[,] identifying numbers 1-10 (out of sequence) 
[and] identifying relationship of quantities and numbers[.]” J-113. 

4. The District offered to have the Student participate in a summer 
[redacted] readiness program in the summer of 2021. J-113. The 

Parents did not send the Student to that program but instead hired a 
private, Wilson-certified2 tutor who met with the Student weekly 
during the summer. See, e.g. J-130 at 8. 

5. The Student attended the District’s [redacted] program during the 

2021-22 school year as a regular education student. See stipulation ¶ 
5, 6, 7, 8. 

2 Discussed below, Wilson is a reading program. 
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6. On September 15, 2021, the Parents sent an email to the District. 
Through that email, the Parents informed the District of many things 

(J-130 at 8):3 

a. The Student attended a private [redacted] and [redacted] 
program. The Parents attached the Student’s two most recent 
report cards from that program to the email. 

b. In the [redacted] program, the Student struggled with letter and 
number recognition and formation. 

c. The Student’s frustration resulted in behaviors that interfered 

with the Student’s learning (e.g. hiding under the desk). 

d. The Parents reminded the District of the [redacted] screener, and 

informed the District that the Student received tutoring over the 
summer form a Wilson-certified teacher. 

e. The Parent provided a copy of an initial Wilson assessment that 
the tutor administered to the Student in the summer of 2021. 

f. The Parent told the District that the Student continued to receive 

weekly Wilson tutoring. 

g. The Parents told the District the Student could not consistently 
recognize letters or numbers, that counting objects was a 
“challenge,” and that learning to sing the alphabet song was a 
“years-long endeavor.” 

h. The Parents told the District that the Student’s older sibling was 
a child with dyslexia and dysgraphia, that dyslexia “runs in 
families. And it absolutely runs in our family.” 

7. The September 15, 2021, email concluded with the Parents asking two 
questions: “What support will be available to [the Student] this school 

year? At what time would further evaluation be considered for learning 
support?” J-130 at 8. 

8. On September 16, 2021, the District responded to the Parents’ email. 
The District said that a reading teacher would assess the entire 

3 Hearsay is admissible in this hearing but may not be used to form the basis of this 

decision. This finding concerns what information the Parents shared with the District. 
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[redacted] class, and that assessment would yield a “starting point” for 
the Student. J-130 at 9. 

9. In the same email, the District also stated that, if more intervention 

was needed, the District would start the IST process (a regular 
education intervention), let that process run for six to eight weeks, 
collect data, and then determine if additional or different interventions 

were needed. Id. 

10. In the same email, the District acknowledged the Parents’ concerns 
about a family history of reading disabilities. Id. 

11. In the same email, the District said, “We need to give [Student] time 
to try. We typically don’t evaluate students in [redacted] because of 
their young age, but that is something that [other District personnel] 

can speak more to.” Id. 

12. On September 20, 2021, the Parents responded to the District 
expressing agreement to move forward with the District’s plan to 
assess and then, if necessary, begin the IST process. J-130 at 10. 

13. The parties continued to communicate frequently by email. By October 

18, 2021, the District reported to the Parents that the Student was 
starting the Student in a “Pre-IST” process, meaning that the Student 
was receiving “the initial stages of IST with strategies and supports 

being added to the classroom.” J-130 at 23. 

14. The parties continued to talk by email and the Parents were supportive 
of the IST process but remained concerned about the Student’s 
progress. On October 22, 2021, the Parents sent an email to the 

District with copies of the Student’s school work, pointing to them as 
examples of why they were concerned. The Parents expressed 
uncertainty about the Student’s ability to attend to the task, ability to 

understand the work, or both. J-130 at 25. 

15. The District responded to the Parents the same day. The District 
shared information about the type of instruction that it was providing 
and urged the Parents to be patient. The District acknowledged the 

Parents’ frustration and assured them that it “will take time, but 
[Student] has the supports moving forward.” J-130 at 37. 

16. The parties continued to communicate by email. The emails were all 
cordial and encouraging. As part of that back-and-forth, on October 

27, 2021, the Parents sent an email to the District with a complete 
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educational history of the Student. The document included some new 
information but, for the most part, reiterated information that the 

Parents had previously shared. The document also placed all 
information in one, well-organized place. J-130 at 50-51. 

17. The Parents’ educational history email also referenced an Early 
Intervention Speech/Language evaluation. That evaluation did not find 

the Student eligible for services. Id, see also S-1 at 10-12. 

18. The District assessed all [students of a specific grade level] using 
Aims-Web benchmark testing in the fall, winter, and spring of the 
2021-22 school year. In the fall, the Student’s Early Literacy 
Composite score was found to be in the 29th percentile, which is in the 
“average” range according to the test. Subtest scores for Initial 
Sounds (IS) was found to be “well below average,” Letter Naming 

Fluency (LNF) was found to be “below average,” and Letter Word 
Sound Fluency (LWSF) was found to be “average.” J-55. 

19. Winter Aims-Web benchmark testing found that the Student’s Early 
Literacy Composite score had decreased from the 29th percentile to the 
7th percentile, which is in the “well below average” range according to 

the test. In sub-tests, the Student’s IS score increased from the “well 
below average” to “average” range, LNF score decreased from the 

“below average” to the “well below average” range, and LWSF score 
decreased from the “average” to “below average” range. Two new sub-
tests were also administered based on the Student’s age: Phoneme 
Segmentation (PS) and Nonsense Word Fluency (NWF). Both of those 
were found to be in the “well below average” range. J-55.4 

20. Spring Aims-Web benchmark testing found that the Student’s Early 
Literacy Composite score had moved from the 7th percentile to the 4th 

percentile. That is not a statistically significant change as the Student 

remained in the “well below average” range. The IS sub-test was not 
readministered. On other sub-tests, the Student’s LNF score remained 
in the “well below average” range, the LWSF sore decreased from the 

“below average” to the “well below average” range, the PS score 
increased from the “well below average” to the “average” range, and 
the NWF score remained in the “well below average” range. J-55. 

4 The Aims-Web benchmark testing is standardized and normative. This means that a 
regression in percentile score between the fall and winter of 2021 may or may not mean 

that the Student skills. The regression does establish that the Student fell behind peers to a 
significant degree. It is, of course, possible to move forward while still falling behind same-

age peers. 
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21. The District uses a multi-tier system of support (MTSS) model for 
regular education interventions. Within that model, students at Tier III 

have the greatest need and receive the most support. Tier III support 
is not, however, special education or specially designed instruction. 
Passim (see, e.g. NT at 419). 

22. The District provided reading intervention program in a small group 

three times per six-day cycle. The District also provided math 
intervention three times per six-day cycle. J-11, J-51, J-52. 

23. While receiving IST supports, the Student was a Tier III student. The 
District also provided the “Fundations” reading program, which is a 

reading program developed by the Wilson company designed to 
supplement general education reading programs. While information 
concerning the efficacy of Fundations is not part of the record of this 

case, the record supports a finding that Wilson does not recommend 
Fundations for Tier III students. See, e.g. NT at 419.5 

24. In addition to Fundations, the Student received IST supports in 
reading and math. These were intensive general education 
interventions. Passim. 

25. The Parents privately obtained a “Language and Literacy” evaluation in 
October 2022 (the L&L Evaluation).6 In addition to reading problems, 
the L&L Evaluation found several social and pragmatic language 
deficits, yielding diagnoses of mixed receptive-expressive language 

disorder and social pragmatic communication disorder in addition to 
reading and writing disabilities. The evaluator made recommendations 
to improve the Student’s oral language, although the clear focus of the 

report and its recommendations was the Student’s reading and writing 
abilities. J-35. 

26. The L&L Evaluation was conducted in a way that violated testing 
protocols established by the tests’ publishers and was conducted by a 
person who is not licensed in Pennsylvania. J-35, NT 101, 158, 956-
958. 

27. On February 18, 2022, the Parents requested that the District conduct 
an evaluation to determine the Student’s eligibility for special 

education. See, e.g. S-1 at 21-25. 

5 It is only with great care that I do not substitute my own understanding for what is 

substantiated by the record of this case. 
6 The Language and Literacy evaluation is not dated other than “October 2022.” Assessment 

dates are reported as October 13, 18, 19, 24, and 26, 2022. J-35. 
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28. The Parents privately obtained a Neuropsychological Evaluation of the 
Student (the Private Evaluation). While the private evaluation is not 
dated, testing was completed on March 31 and April 4 and 11, 2022. 

The Private Evaluator also observed the Student in school on April 4, 
2022. J-32. 

29. The Parents gave a copy of the Private Evaluation to the District and 
asked the District to evaluate the Student. See J-11. 

30. On May 9, 2022, the District issued an Evaluation Report (the 2022 
ER) finding that the Student was eligible for special education as a 

child with a Specific Learning Disability (SLD) and Other Health 
Impairment (OHI). Stipulation ¶ 7, 8; J-11. 

31. The 2022 ER incorporated the findings of the Private Evaluation. See J-
11 at 5-13. 

32. The findings of the Private Evaluation and the findings of the 2022 ER 

were similar. Both used standardized, normative testing and found that 
the Student’s intellectual functioning was in the average range. Both 
found that the Student’s academic achievement was below 

expectations based on the Student’s intellectual functioning. The 
degree to which the Student’s academic achievement fell below IQ-
based expectations varied between the Private Evaluation and the 

2022 ER, but both concluded that the difference was statistically 
significant and indicative of a learning disability. C/f J-11, J-32. 

33. The 2022 ER included a Speech/Language evaluation that found the 
Student to be in the average range in nearly all domains assessed by 

standardized tests. J-11. 

34. The 2022 ER included an Occupational Therapy evaluation that focused 
on areas highlighted for further assessment in the Private Evaluation. 
The Student was found to be within the average to low average range 

in the domains assessed and school-based OT was not recommended. 
J-11, J-37. 

35. Regarding the SLD classification, the District found weaknesses in 
reading, written expression, and math concepts and applications. 

Stipulation ¶ 8. 

36. Regarding the OHI classification, there was some discrepancy between 

the Private Evaluation and the 2022 ER. Behavior rating scales 
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completed by teachers and the Parents as part of the 2022 ER did not 
rise to a level consistent with a medical ADHD diagnosis.7 However, the 

District recognized attention concerns reported by teachers and 
accepted an ADHD diagnosis in the Private Evaluation. The District 
found the Student eligible as a child with an OHI for these reasons. 

See, e.g. J-11 at 62. 

37. The key difference between the Private Evaluation and the 2022 ER is 
that the Private Evaluation recommended a private school placement. 
Specifically, the Private Evaluation recommended that the Student be 

educated “in a specialized school setting” that provides “an integrated 
educational program,” delivered in “a very small classroom with a very 
low student to teacher ratio” and by teachers “trained and experienced 

in working with children with language-based learning disabilities.” J-
32 at 3. 

The 2022 IEP 

38. On June 2, 2022, the parties met at an IEP team meeting. The District 
offered an IEP (the 2022 IEP). Stipulation ¶ 9; J-12. 

39. The 2022 IEP included a summary of the testing, including the Private 
Evaluation and the 2022 ER, the Student’s progress towards IST goals, 

and the Parents’ concerns. J-12 at 6-14. 

40. The 2022 IEP contained an annual phonics goal. The annual phonics 

goal was somewhat confusing as written but makes sense when 
viewed along with short term objectives drafted into the goal. Those 
objectives called for the Student to demonstrate progressive phonics 

skills by reading real or nonsense words.8 J-12 at 22, 23. 

41. The 2022 IEP included a sight word goal. This goal called for the 
Student to read on sight from a standardized list of irregularly spelled 
words and included short-term objectives. J-12 at 24-25. 

42. The 2022 IEP included a math goal that targeted the Student’s ability 
to add and subtract within 100. As with the reading goals, the math 
goal included short-term objectives. J-12 at 26. 

7 The District does not make medical diagnoses, but rather uses medical (DSM) criteria as a 

mark against which the Student’s symptomatology can be measured. 
8 A “nonsense word” is a made up word used to test a student’s ability to used phonics 
skills, as opposed to a student’s ability to memorize words to know on sight. 
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43. The 2022 IEP included a writing goal. The ultimate purpose of the goal 
was for the Student to “independently write a structured, phonetically 

readable sentence with appropriate sequencing, capitalization, and 
punctuation with 80% accuracy” as scored on a rubric. Short term 
objectives drafted with that goal linked the Student’s writing 

expectations to the Student’s phonics goal. J-12 at 28-29. 

44. The 2022 IEP included two goals that are not quite math goals but are 
linked to the Student’s ability to know and understand numbers. One 
goal called for the Student to demonstrate an ability to count to 120 

starting from a “given decade number less than 120.” The other called 
for the Student to read and write numbers from zero to 120. The 
reading and writing numbers goal included several short-term 

objectives. J-12 at 30-33. 

45. The 2022 IEP included 30 elements of program modifications and 
specially designed instruction (SDI). Not all of those, however, 
guaranteed anything to the Student. The first element provides an 

example: “Access to self-regulation strategies in the classroom, as 
needed, including but not limited to…” – the SDI goes on to list five 
examples, some of which are meaningless because they could mean 

almost anything (e.g. “alternative seating options”). Those 
accommodations were to be provided “daily as needed.” As such, this 
SDI specifies little and guarantees nothing. A few others are similarly 

vague and non-committal. J-12 at 34-36. 

46. In contrast, several SDIs provide detailed descriptions of what special 
education the District would provide to enable the Student to achieve 
the IEP’s goals. The fourth SDI on the list is a good example of 
something specific that is truly promised: “Structured, muti-sensory 
literacy approach that provides explicit, systematic instruction in the 
components of phonological awareness and decoding.” The Student 

was to receive this instruction daily for 30 to 45 minutes. J-12 at 34. 
Most other SDIs and modifications provide a similar level of specificity 
and a true promise of implementation. J-12 at 34-36. 

47. While no brand-name programs are drafted into the 2022 IEP, the 
parties understood that the reading program referenced by the 

language above was the Sonday System (Sonday). Like Wilson 
Reading, Sonday is an Orton-Gillingham-based reading program, 
approved by the International Dyslexia Association, “with explicit 

systematic and cumulative diagnostic instruction providing letter and 
sound relationship instruction along with phonemic awareness skills 
and sight words.” NT at 487-489, 562. 
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48. Through the 2022 IEP, the District concluded that the Student was not 
eligible for ESY services. The basis of that conclusion is not stated in 
the 2022 IEP. J-12 at 38. 

49. The 2022 IEP placed the Student in Learning Support at the 

supplemental level. Supplemental means that the Student would 
receive supports and services from special education personnel for 
more than 20% but less than 80% of the school day. Consistent with 

that, Penn Data Reporting that is part of the IEP calculated that the 
Student would spend 55% of the school day inside of a regular 
classroom. J-12 at 40-41. 

50. Had the 2022 IEP been implemented, the Student would have received 
reading instruction in a small group of three to eight students within a 

Learning Support classroom with two to three adults. NT at 783, 813. 

51. The 2022 IEP offered no related services including OT, but did provide 
consultation with an Occupational Therapist for 15 minutes per month 
as a support for school personnel. J-12. 

52. Similarly, the 2022 IEP did not provide S/LT, but included an SDI for 

school personnel to “encourage correct sound production by looking at 
the teacher’s mouth, real-time models and correction for [th]; 
opportunities for repetition and practice of novel words in the 

curriculum to address concerns with [Student’s] attempting to say 
words that are unfamiliar or have complex structures (e.g. 
multisyllabic words).” J-12 at 36. 

53. On June 9, 2022, the District finalized the IEP and offered it to the 

Parents with a Notice of Recommended Educational Placement 
(NOREP). In this context, a NOREP is primarily a form for parents to 
provide or withhold consent for the IEP. J-14. 

54. On June 10, 2022, the Parents rejected the IEP via the NOREP and 

returned the NOREP to the District. The Parents wrote that their 
reason for rejecting the 2022 IEP was that the “proposed program and 
placement is inappropriate and does not meet [Student’s] needs.” J-

14; see also Stipulation ¶ 10, 11. 

55. Also on June 10, 2022, the Parents sent a letter to the District by 
email, telling the District that they intended to place the Student at the 
Private School and reserving their right to seek tuition reimbursement. 

J-15; see also Stipulation ¶ 10, 11; J-15. 
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Summer 2022 – Private School Summer Program 

56. The Student attended the Private School’s extended school year (ESY)9 

program in the summer of 2022. Stipulation ¶ 12. 

57. In the summer of 2022, the Student took writing, math, and an 
“interactive humanities” class at the Private School. NT at 523-525; J-
57, J-58, J-59. 

The 2022-23 School Year – [redacted] Grade at the Private School 

58. The Student attended the Private School during the 2022-23 school 
year. Stipulation ¶ 12. 

59. The Private School is a small, private school that specializes in 
teaching children with “language-based learning disorders such as 
dyslexia, dysgraphia, [and] dyscalculia.” NT at 507. 

60. The Private School uses the Wilson Reading Program to teach reading. 

All teachers at the private school are Wilson-trained. Speech therapy 
and occupational therapy are also available at the Private School. NT 
at 510, 512-522. 

61. As a function of the size of the Private School, the Student receives 

most instruction in what would be considered a small group setting 
within the District. During the 2022-23 school year, there were six 
students in the Student’s class with two teachers. NT at 513. 

62. During the 2022-23 school year, the Student received Occupational 

Therapy and Speech Therapy at the Private School. NT at 526-527. 

63. The Private School runs on trimesters and reported the Student’s 
progress on report cards at the end of each trimester. The report cards 
contain a detailed, narrative description of the Student’s progress and 

a numerical representation of the Student’s progress. While neither 
representation comports with the type of progress monitoring 
associated with IEP goals, the report cards establish that the Student 

derived a meaningful educational benefit from the Private School’s 
program. J-60, J-61, J-62. 

9 Extended school year or ESY is a term of art. However, the parties refer to the Private 

School’s summer program as an ESY program, and I adopt their terminology. 
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64. In addition to report cards, the Private School also used Aims-Web 
benchmarking to monitor the Student’s progress in several domains. 

Taken collectively, these probes indicate that the Student made at 
least as much progress as same-age peers, regardless of disability, in 
most of the domains assessed. In some domains, the Student 

advanced at a faster rate, which reduced the gap between the 
Student’s performance and that of same-age peers. J-66 through J-
107 (inclusive). 

65. On January 24, 2023, the Parents (via counsel) contacted the District 
to inquire about what programming the District had available for the 

Student for the upcoming 2023-2024 school year. Stipulation ¶ 13. 

66. On February 28, 2023, the parties met at an IEP team meeting and 
the District offered an IEP (the February 2023 IEP). Stipulation ¶ 13. 

67. On March 16, 2023, the Parents rejected the February 2023 IEP. 
Stipulation ¶ 14. 

68. During the spring of 2023, the District reevaluated the Student. See 
Stipulation ¶ 16. 

69. On May 5, 2023, the District issued a reevaluation report (the 2023 

RR). Stipulation ¶ 16. 

70. Through the 2023 RR, the District found that the Student remained 
eligible as a child with SLD and OHI, but also found that the Student 
now qualified as a child with a Speech or Language Impairment (S/LI) 

as well. Stipulation ¶ 17; J-22. 

71. On May 22, 2023, the parties met again at an IEP team meeting and 
the District offered an IEP (the May 2023 IEP). Stipulation ¶ 18; J-23. 

72. The 2023 IEP included two math goals (single digit addition and 
subtraction and a continuation of the 2022 IEP math goal), a phonics 

goal (reading real and nonsense words – similar to the goal in the 
2022 IEP), a phoneme detection goal, a sight word goal (also similar 
to the goal in the 2022 IEP), a written expression goal (calling for the 

Student to write four, grammatically correct sentences and achieve a 
set score on a rubric), a spelling goal, an attention goal (calling for the 
Student to complete tasks independently with a level of success as 

measured by a rubric), an oral reading fluency goal (calling for the 
Student to read at unfamiliar [redacted] grade material at a WCPM 
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rate commensurate with “average” peers), and three speech/language 
goals. J-23. 

73. The modifications and SDI offered through the 2023 IEP were robust. 

They included 60 minutes per day of the Sonday program, an 
additional 15 minutes per day of reading interventions, small group 
instruction for all ELA and math, direct instruction of executive 

functioning skills and social skills twice per six day cycle and a host of 
other specific, clear, and guaranteed special education for the Student. 
J-23. 

74. On June 2, 2023, the Parents rejected the May 2023 IEP. The Parents 

advised the District that they were going to keep the Student at the 
Private School for the 2023-2024 school year, and that they would be 
seeking reimbursement for all expenses incurred for the Private School 

placement and for ESY at the Private School. Stipulation at 19, 20.10 

Summer 2023 – Private School Summer Program 

75. Prior to the summer of 2023, the District reviewed the information it 

had and determined that the Student did not meet criteria for ESY 
eligibility. Regardless, the District offered an ESY program so that the 
Student could transition back to a new school building within the 

District. Passim. 

76. The District offered a five-week summer program, meeting four days 

per week, four hours per day, delivering Wilson instruction, ELA, math, 
social skill, group OT (five, 30-minute sessions), group Speech (five, 
30-minute sessions), and lunch and recess with peers. J-20. 

77. The Parents rejected the District’s 2023 ESY offer. Student did not 
attend the Private School’s ESY program in the summer of 2023 either. 

Instead, the Parents obtained private services for the Student 
consisting of Speech/Language Therapy twice per week, Occupational 
Therapy once per week, and Wilson Reading tutoring provided by a 

Wilson tutor and by one of the Parents. NT at 93; J-38 through J-41, J-
132. 

Witness Credibility 

10 No claims or demands are presented concerning the 2023-24 school year. See Complaint; 

see also NT 27-31. 
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During a due process hearing, the hearing officer is charged with the 
responsibility of judging the credibility of witnesses, and must make 

“express, qualitative determinations regarding the relative credibility and 
persuasiveness of the witnesses.” Blount v. Lancaster-Lebanon Intermediate 
Unit, 2003 LEXIS 21639 at *28 (2003). One purpose of an explicit credibility 

determination is to give courts the information that they need in the event of 
judicial review. See, D.K. v. Abington School District, 696 F.3d 233, 243 (3d 
Cir. 2014) (“[Courts] must accept the state agency's credibility 
determinations unless the non-testimonial extrinsic evidence in the record 
would justify a contrary conclusion.”). See also, generally David G. v. Council 
Rock School District, 2009 WL 3064732 (E.D. Pa. 2009); T.E. v. Cumberland 

Valley School District, 2014 U.S. Dist. LEXIS 1471 *11-12 (M.D. Pa. 2014); 
A.S. v. Office for Dispute Resolution (Quakertown Community School 
District), 88 A.3d 256, 266 (Pa. Commw. 2014); Rylan M. v Dover Area Sch. 

Dist., No. 1:16-CV-1260, 2017 U.S. Dist. LEXIS 70265 (M.D. Pa. May 9, 
2017). 

Except as noted, I find that all witnesses testified credibly. To whatever 
extent that witnesses contradicted each other, the differences are 
attributable to genuine differences in recollection or opinion. 

The L&L Evaluation was administered in contradiction to test-publishers’ 
protocols by a person who is not licensed to conduct such evaluations in this 

state. That evaluation reaches broad conclusions based on suspect data that 
conflicts with information from more reliable sources – including the Private 
Evaluation. I find that the L&L Evaluation is not reliable evidence. 

Applicable Laws 

The Burden of Proof 

The burden of proof, generally, consists of two elements: the burden of 

production and the burden of persuasion. In special education due process 
hearings, the burden of persuasion lies with the party seeking relief. Schaffer 
v. Weast, 546 U.S. 49, 62 (2005); L.E. v. Ramsey Board of Education, 435 

F.3d 384, 392 (3d Cir. 2006). The party seeking relief must prove 
entitlement to its demand by preponderant evidence and cannot prevail if 
the evidence rests in equipoise. See N.M., ex rel. M.M. v. The School Dist. of 

Philadelphia, 394 Fed.Appx. 920, 922 (3rd Cir. 2010), citing Shore Reg'l High 
Sch. Bd. of Educ. v. P.S., 381 F.3d 194, 199 (3d Cir. 2004). 

In this case, the Parents are the party seeking relief and must bear the 
burden of persuasion. 
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Free Appropriate Public Education (FAPE) 

The IDEA requires the states to provide a “free appropriate public education” 
to all students who qualify for special education services. 20 U.S.C. §1412. 
Local education agencies, including school districts, meet the obligation of 

providing a FAPE to eligible students through development and 
implementation of IEPs, which must be “‘reasonably calculated’ to enable the 
child to receive ‘meaningful educational benefits’ in light of the student’s 

‘intellectual potential.’” Mary Courtney T. v. School District of Philadelphia, 
575 F.3d 235, 240 (3d Cir. 2009) (citations omitted). Substantively, the IEP 
must be responsive to each child’s individual educational needs. 20 U.S.C. § 
1414(d); 34 C.F.R. § 300.324. 

This long-standing Third Circuit standard was confirmed by the United States 

Supreme Court in Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S. Ct. 
988 (2017). The Endrew F. case was the Court’s first consideration of the 
substantive FAPE standard since Board of Educ. of Hendrick Hudson Central 

School District v. Rowley, 458 U.S. 176, 206-07, 102 S.Ct. 3034 (1982). 

In Rowley, the Court found that a LEA satisfies its FAPE obligation to a child 

with a disability when “the individualized educational program developed 
through the Act’s procedures is reasonably calculated to enable the child to 
receive educational benefits.” Id at 3015. 

Third Circuit consistently interpreted Rowley to mean that the “benefits” to 
the child must be meaningful, and the meaningfulness of the educational 

benefit is relative to the child’s potential. See T.R. v. Kingwood Township 
Board of Education, 205 F.3d 572 (3rd Cir 2000); Ridgewood Bd. of 
Education v. N.E., 172 F.3d 238 (3rd Cir. 1999); S.H. v. Newark, 336 F.3d 

260 (3rd Cir. 2003). In substance, the Endrew F. decision in no different. 

A school district is not required to maximize a child’s opportunity; it must 

provide a basic floor of opportunity. See, Lachman v. Illinois State Bd. of 
Educ., 852 F.2d 290 (7th Cir.), cert. denied, 488 U.S. 925 (1988). However, 
the meaningful benefit standard required LEAs to provide more than “trivial” 

or “de minimis” benefit. See Polk v. Central Susquehanna Intermediate Unit 
16, 853 F.2d 171, 1179 (3d Cir. 1998), cert. denied 488 U.S. 1030 
(1989). See also Carlisle Area School v. Scott P., 62 F.3d 520, 533-34 (3d 

Cir. 1995). It is well-established that an eligible student is not entitled to the 
best possible program, to the type of program preferred by a parent, or to a 
guaranteed outcome in terms of a specific level of achievement. See, e.g., 

J.L. v. North Penn School District, 2011 WL 601621 (E.D. Pa. 2011). Thus, 
what the statute guarantees is an “appropriate” education, “not one that 
provides everything that might be thought desirable by ‘loving 
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parents.’” Tucker v. Bayshore Union Free School District, 873 F.2d 563, 567 
(2d Cir. 1989). 

In Endrew F., the Supreme Court effectively agreed with the Third Circuit by 
rejecting a “merely more than de minimis” standard, holding instead that the 
“IDEA demands more. It requires an educational program reasonably 
calculated to enable a child to make progress appropriate in light of the 
child’s circumstances.” Endrew F., 137 S. Ct. 988, 1001 (2017). Appropriate 

progress, in turn, must be “appropriately ambitious in light of [the child’s] 
circumstances.” Id at 1000. In terms of academic progress, grade-to-grade 
advancement may be “appropriately ambitious” for students capable of 

grade-level work. Id. Education, however, encompasses much more than 
academics. Grade-to-grade progression, therefore, is not an absolute 
indication of progress even for an academically strong child, depending on 

the child's circumstances. 

In sum, the essence of the standard is that IDEA-eligible students must 

receive specially designed instruction and related services, by and through 
an IEP that is reasonably calculated at the time it is issued to offer an 
appropriately ambitious education in light of the Student’s circumstances. 

Child Find 

The IDEA's Child Find provision requires states to ensure that “all children 
residing in the state who are disabled, regardless of the severity of their 
disability, and who are in need of special education and related services are 

identified, located and evaluated.” 20 U.S.C. § 1412(a)(3). For LEAs, the 
Child Find duty creates a “continuing obligation . . . to identify and evaluate 
all students who are reasonably suspected of having a disability under the 

statutes.” P.P. ex rel. Michael P. v. West Chester Area Sch. Dist., 585 F.3d 
727, 738 (3d Cir. 2009); see also 20 U.S.C. § 1412(a)(3). LEAs must 
evaluate children who are suspected to be children with disabilities within a 

reasonable period of time after the school is on notice of academics or 
behavior that is likely to reflect a disability. Ridgewood Bd. of Educ. v. N.E., 
172 F.3d 238, 250 (3d Cir. 1999). An LEA’s failure to evaluate a child suspect 

of having a learning disability constitutes a substantive FAPE violation. 

Tuition Reimbursement 

A three-part test is used to determine whether parents are entitled to 
reimbursement for special education services. The test flows from Burlington 

School Committee v. Department of Education of Massachusetts, 471 U.S. 
359 (1985) and Florence County School District v. Carter, 510 U.S. 7 (1993). 
This is referred to as the “Burlington-Carter” test. 
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The first step is to determine whether the program and placement offered by 

the LEA is appropriate for the child. The second step is to determine whether 
the program obtained by the parents is appropriate for the child. The third 
step is to determine whether there are equitable considerations that merit a 

reduction or elimination of a reimbursement award. Lauren W. v. 
DeFlaminis, 480 F.3d 259 (3rd Cir. 2007). The steps are almost always taken 
in sequence, and the analysis ends if any step is not satisfied. 

Discussion 

The District Complied With Its Child Find Obligation 

Both parties, to varying degrees, conflate the IDEA’s Child Find obligation 
with the District’s obligations in response to parental request for evaluations. 
I address the District’s obligations when parents request evaluations briefly, 

and then turn to Child Find. 

Under the IDEA, when parents request a special education evaluation, the 

District must either seek the parents’ consent and then conduct the 
evaluation or must place the parents on notice that it is rejecting their 
request. See 20 U.S.C. § 1414, 1415. The Parents are not required to use 

‘magic words’ to request a special education evaluation. Similarly, the 
Parents’ knowledge of how to request a special education evaluation is not 

11relevant in this case. 

The Parents argue that the District ignored their requests to evaluate the 
Student. That argument is not supported by the record of this case. The 

Parents point to their email of September 15, 2021, and say that constitutes 
a request for a special education evaluation. I disagree. The Parents 
provided a large amount of information about the Student and wrote, “What 

support will be available to [the Student] this school year? At what time 
would further evaluation be considered for learning support?” J-130 at 8. 
That is not a request for an evaluation. That is an inquiry as to whether an 

evaluation would be appropriate. That question started a lengthy and 
ongoing dialogue between the parties in which the District told the Parents 
that an evaluation was not warranted but the IST process should start. Email 

after email shows the Parents were in complete agreement. The Parents did 
not ask the District to evaluate the Student until February 2022. 

11 The District argues that the Parents are highly knowledgably and there is good evidence 
to support that position. However, the Parents’ understanding of their rights does not alter 

the District’s IDEA obligations. 
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The District’s obligation to respond to evaluation requests and its Child Find 
obligation are separate and distinct. Even if the Parents never asked the 

District to evaluate the Student, the District had an obligation to propose an 
evaluation if Child Find was triggered. Unfortunately, testimony from District 
personnel – across the board and at all levels – reveals a fundamental 

misunderstanding of its Child Find obligation. Collectively, the District 
operates under the mistaken belief that a kindergartener who may have a 
SLD cannot qualify for special education, and that special education eligibility 

should not be considered until a student completes the IST process.12 

In fairness to the District, its position is not without merit. Many 

psychometric tests are not available for children younger than six years old, 
and the reliability and validity of the available tests is not strong for children 
that age. Also, a classification of Specific Learning Disability requires a 

determination that the child’s poor performance is not a function of a lack of 
appropriate instruction in reading. See 20 U.S.C. § 1414(b)(5)(A). At the 
beginning of kindergarten, most children are receiving their first exposure to 

research-based curriculum. Applied to this case, District personnel took the 
position that, at the start of kindergarten, it would be impossible to rule out 
the Student’s lack of time in a regular education reading program. Broadly, 

District personnel testified that it would be unnecessary and potentially 
harmful to the Student to subject the Student to testing only to be unable to 
reach an SLD classification because the Student had only just started school. 

The District’s pedagogically sound position does not completely square with 
its IDEA obligations. While I “may not substitute my notions of sound 

educational policy for those of the school authorities,” I must determine if 
the District’s actions comply with the IDEA. T.M. on behalf of T.M. v. 
Quakertown Cmty. Sch. Dist., No. CV 16-3915, 2017 WL 1406581, at *3 

(E.D.Pa. Apr. 19, 2017) quoting Endrew F., supra. If the District’s Child Find 
obligation was triggered, the District was obligated to propose an evaluation 
even if it believed that it would ultimately be unable to reach an SLD 

determination. Jumping to concerns about the Student’s lack of time in 
school before an evaluation puts the cart before the horse. 

12 Some district personnel went so far as to testify that eligibility testing for such a young 
student would be “illegal.” NT at 930-931. Despite some noble attempts at rehabilitation 

through cross examination, the District’s testimony concerning its position that the IST 

process is a prerequisite to consideration for special education eligibility is also alarming. 
The IDEA, its regulations, and OSEP guidance all say that a child’s progression through 
regular education interventions cannot be used to delay special education evaluations and 
eligibility. See OSEP Policy Memorandum of January 21, 2011 (entered as evidence at J-

133). 
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The District argues that Child Find was not triggered before February 2022. 
The Parents argue that Child Find was triggered shortly after the Student 

entered [redacted]. The District’s argument is supported by the record and 
the Parents’ argument is not. The District knew that the Student was 
recommended for a [redacted] readiness program before starting in the 

2021-22 school year. That, by itself, does not trigger child find. Then, at the 
start of the school year, the District received a large amount of information 
from the Parents about the Student’s preschool difficulties and a family 

history of learning disabilities. The District responded to that information by 
keeping a close eye on the Student and communicating frequently with the 
Parents. Next, the District conducted benchmark testing in the fall of 2021. 

That testing revealed that the Student was performing commensurate with 
“average” peers. While the District had every reason to be vigilant, it had no 
information triggering child find. 

In the winter of 2021-22, benchmark testing reveals that, at best, the 
Student stood still while peers advanced. The winter Aims-Web benchmark 

results were not just a red flag, they were a klaxon. The District argues that 
Aims-Web sub-test reveal progress in the domains that were the focus of the 
Student’s IST program. That argument misses the broader point: the IST 

interventions were not improving the Student’s overall ability to read and the 
Student had fallen substantially behind same-age peers. 

Child Find was triggered by the Student’s winter benchmarking in 
conjunction with the Parent’s concerns and some teacher concerns as well. 
From that point, the District had a reasonable amount of time to propose an 

evaluation. During that period, the Parents requested an evaluation in 
February 2022, and the District agreed. There is no dispute concerning the 
timeliness of the resulting 2022 ER. The District, therefore, discharged its 

Child Find obligation by evaluating the Student and making an eligibly 
determination within a reasonable period after its Child Find obligation was 
triggered.13 

The District’s compliance with its Child Find obligation precludes the Parents’ 
demand for compensatory education during the 2021-22 school year. From 

the start of the 2021-22 school year through February 2022, the District 
functionally predetermined the Student’s ineligibility and actively dissuaded 
the Parents from requesting an evaluation by pressing hard for the IST 

process. Those factors, while troubling, are not outcome-determinative. 

13 I recognize that the 2022 ER was prompted by the Parents’ request. It cannot be known if 
the District would have proposed an evaluation without the Parents’ request. Child Find, 

however, concerns the District’s obligation to evaluate. If Child Find is triggered 
simultaneously with a parental request for an evaluation, the Child Find obligation is 

satisfied by the evaluation itself regardless of who asked first. 
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The D istri ct a rgues that Ch i l d  Fi nd was not triggered before Februa ry 20 22 .  

The Pa rents a rgue that Ch i l d  Fi nd was triggered short ly alter the Student  

entered [ redacted ] .  The D istrict's a rg u ment is  supported by the record and  
the  Pa rents' a rgu ment is  not.  The  D i strict knew that the Student was 

recommended for a [ redacted ]  read i ness p rogra m  before starti ng i n  the 

20 2 1 -22 school yea r. That, by itse lf, does not trigger  ch i l d  fi nd .  Then ,  at  the 

sta rt of the school year, the D istri ct rece ived a l a rge a mount of i nformation  
from the Pa re nts a bout the Student's p reschool  d ifficu l ties and  a fa m i ly 

h i story of l earn ing  d i sa b i l i t ies .  The D i strict responded to that i nformation  by 
kee p ing  a c lose eye on the Student and  com m u n icati ng frequent ly with the 

Pa rents .  Next, the D istri ct conducted bench mark testi ng  i n  the fa l l  of 202 1 .  

That testi ng  revea led that the Student was pe rform i ng com mensu rate with 
"ave rage" peers. W h i le the D istr ict had every reason to be vig i l a nt, it had no  

i nformation  triggeri ng  ch i l d  fi nd . 

I n  the wi nte r of 202 1 -22, bench mark testi ng revea ls  that, at best, the 
Student stood sti l l  wh i l e  peers adva nced .  The wi nte r Ai ms-Web bench mark 

resu l ts were not j ust a red flag ,  they were a k laxon .  The D istr ict a rgues that 
Ai m s-Web sub-test revea l  prog ress i n  the doma ins  that were the focus of the 

Student's 1ST progra m .  That a rgument  m isses the b roader poi nt : the 1ST 

i nterventions we re not i m provi ng the Stude nt's overa l l  a b i l ity to read and  the 

Student had fa l l e n  su bsta nti a l ly beh i n d  sa me-age peers. 

Ch i l d  Fi nd  was triggered by the Student's wi nte r bench ma rki ng i n  

conju nction with the Pa ren t's concerns and  some teacher concerns as we l l .  

From that poi nt, the D i stri ct had a reasonab le  a mount of ti me  to propose a n  

eva luati on .  Du ri ng  that per iod,  the Pa rents req uested a n  eva l uat ion i n  
Februa ry 2022,  a nd the D istri ct agreed . There is  no d i spute concern ing  the 

ti me l i ness of the resu lti ng  2022 ER.  The Di stri ct, therefore, d ischa rged its 

Ch i l d  Fi nd  ob l igat ion by eva l uati ng the Student and  maki ng  a n  e l i g i b ly  

determi nat ion with i n  a reasonab le  period alte r its Ch i l d  Fi nd  ob l igat ion was 

triggered . 1 3  

The D istri ct's com p l i ance with i ts Ch i l d  Fi nd ob l i gation  p rec ludes the Parents' 
demand  fo r com pensatory educati on d u ri ng the 202 1 -22 school year. From 

the sta rt of the 202 1 -22 school yea r through  Februa ry 2022, the D istri ct 
fu nctiona l ly p redetermi ned the Student's i ne l i g i b i l i ty a nd actively d i ssuaded 

the Pa rents from req uesti ng  a n  eva l uat ion by p ressi ng  ha rd for the 1ST 

process.  Those factors , wh i l e  trou b l i ng ,  a re not outcome -determi native.  

1 3  I recog n ize that the 2022 ER was prompted by the Parents' req uest. It cannot be known if 
the District would have proposed an  eva luation without the Parents' req uest. Ch i ld  F ind, 

however, concerns the District's ob l igation to eva luate . If Ch i ld  F ind is triggered 
s imu ltaneously with a parenta l req uest for an  eva l uation,  the Ch i ld  F ind ob l igation is 

satisfied by the eva luation itself regard less of who asked fi rst. 
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Rather, on the record of this case, the District had no obligation to evaluate 
the Student before it did so. Once that evaluation started, it was concluded 

within the IDEA’s timeline at the very end of the 2021-22 school year. From 
there, the District initiated the IEP development process. That resulted in an 
IEP that the District offered for the 2022-23 school year. I find that, despite 

itself, the District complied with its IDEA obligations during the 2022-23 
school year and, therefore, does not owe compensatory education to the 
Student. 

The Parents Are Not Entitled to Reimbursement for the Summer 
2022 ESY Program at the Private School 

Under Pennsylvania law, IEP teams must consider seven factors to determine 
ESY eligibility. 22 Pa Code 14.132(a)(2), see also 34 C.F.R. § 300.106. The 

2022 IEP does not say why the District found the Student ineligible for ESY, 
but it is the Parents’ burden to prove that the Student was eligible. There is 
no preponderant evidence in the record establishing any of the seven 

factors. At best, there is some evidence suggesting that children with 
profiles similar to the Student’s profile may be at a higher risk in domains 
related to Pennsylvania’s ESY factors. That is not proof that the Student was 

entitled to ESY. 

The Parents’ demand for reimbursement for the Private School in the 
summer of 2022 is denied. 

The Parents are Entitled to 2022-23 School Year Reimbursement 

The Parents are entitled to reimbursement for the 2022-23 school year at 
the Private School if they meet all three prongs of the Burlington-Carter test, 

set forth above. Applied to this case, the Parents are entitled to 
reimbursement if 1) the 2022 IEP was not appropriate for the Student, 2) 
the Private School was appropriate for the Student and 3) equitable factors 

do not warrant reduction or elimination of a tuition reimbursement award. 
Discussed below, I find that the Parents have proven all three factors. 

The 2022 IEP Was Insufficient 

In this case, the first factor is also the most difficult. Both parties present 

meritorious arguments but I ultimately agree with the Parents that the 2022 
IEP was not appropriate under the standard that I must apply. 

By the end of the 2021-22 school year, there was no doubt that the Student 
had a specific learning disability in reading. Despite some variability in 
testing between the Private Evaluation and the 2022 ER, the Student’s 
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Rather, on the record of th is  case, the D istr ict had no  ob l igat ion to eva l uate 

the Student before i t  d id  so . O nce that eva l uat ion sta rted ,  i t  was concl uded 

with i n  the IDEA's ti me l i ne  at  the very end of the 202 1 -22 school yea r. From 

there, the D istr ict i n i tiated the IEP deve lopment p rocess.  That resu lted i n  a n  

I E P  that the D istri ct offered for the 2022-23 school yea r. I fi nd that, despite 

i tse lf, the D i strict com p l ied with i ts IDEA ob l i gations d u ri ng  the 2022-23 

school yea r and ,  therefore, does not owe com pensatory education  to the 

Student .  

The Parents Are Not Entitled to Reimbursement for the Summer 

2022 ESY Program at the Private School 

U nder  Pennsylva n ia  l aw, IEP tea ms m ust cons ider  seven factors to determ ine  

ESY e l i g i b i l i ty. 22 Pa Code 14 . 1 32(a) (2) ,  see also 34 C . F. R. § 300 . 106 .  The 

2022 IEP does not say why the D istri ct fou nd the Student  i ne l i g i b l e  fo r ESY, 

but i t  i s  the Pa re nts' burden  to prove that the Student was e l i g i b l e .  There is  
no p re pondera nt evidence i n  the record esta b l i sh i ng  a ny of the seven 

factors . At best, there is  some evidence suggesti ng  that ch i l d ren  with 
p rofi les si m i l a r  to the Student's p rofi le  may be at a h i gher  r isk i n  doma ins  

re l ated to Pennsylvan i a 's ESY factors . That i s  not p roof that the Student was 

entit led to ESY. 

The Pa rents' demand fo r rei mbursement fo r the Private School  i n  the 

su m mer  of 2022 i s  den ied . 

The Parents are Entitled to 2022-23 School Year Reimbursement 

The Pa rents a re e nti t led to rei m bu rsement fo r the 2022-23 school year  at 

the Private School if they meet a l l  th ree prongs of the Burlington-Carter test, 

set forth above . App l i ed to th is  case, the Pa rents a re e nti t led to 

rei m bu rsement if 1 )  the 2022 IEP was not a p p ropri ate for the Student, 2)  

the Private School  was a p propri ate for the Student  and  3 )  equ itab l e  factors 

do not wa rra nt reduct ion or  e l i m i nat ion of a tu it ion rei m bu rsement awa rd . 

D iscussed be low, I fi nd that the Pa re nts have proven a l l  three factors . 

The 2022 IEP Was Insufficient 

In th is  case, the fi rst factor is  a l so the most d ifficu l t .  Both parti es p resent 

meritori ous a rguments but I u lti mate ly agree with the Pa re nts that the 2022  

IEP was  not a ppropri ate under  the sta ndard that I must app ly. 

By the end  of the 202 1 -22 school yea r, there was no doubt that the Student 

had a specifi c  learn i ng d i sa b i l i ty i n  read i n g .  Desp ite some var i ab i l i ty i n  
testi ng  between  the Private Eva l uat ion a n d  the 2022 ER, the Stude nt's 
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reading disability was significant and impeding the Student’s global ability to 
learn. By all objective measures, the Student had fallen behind peers and 

required intensive intervention not just to keep moving forward, but to close 
the gap. 

The 2022 IEP did not go far enough. Mastery of the 2022 IEP’s goals would 
represent some amount of progress for the Student in discrete, targeted 
domains. However, mastery of those goals over an entire school (which is 

what the IEP calls for) would not represent meaningful progress for the 
Student. All testing reveals that the Student’s intellectual ability is intact. 
Given the Student’s young age, an appropriate IEP must put the Student in a 
position where the Student will be able to transition from ‘learning to read’ 
to ‘reading to learn.’ While it would be unreasonable to require the District to 
completely remediate the Student within one school year, the record of this 

case does not reveal how targeting discrete skills would or could foster that 
objective. An “appropriately ambitious” IEP for the Student must not only 
move the Student forward, it must also work to close the gap between the 

Student and peers. It is not clear how mastery of the 2022 IEP goals would 
close that gap. 

While reaching this conclusion, I consider and reject many of the Parents’ 
arguments. Much of the Parents’ arguments boil down to a single point: the 
Student must be educated in the Private School or a similar kind of school to 

receive a FAPE. That argument is not supported by the record. The best 
evidence in support of that argument is the Private Evaluation. While the 
Private Evaluator’s conclusion that the Student requires small group 

instruction is well-supported, the Private Evaluator testified to a broad lack 
of knowledge of the District’s programming. There is no preponderance of 
evidence in the record that the District cannot provide a FAPE to the Student 

within its own program. However, I do not judge the District’s overarching 
ability to educate the Student. I only judge the program that the District 
offered through the 2022 IEP. I find that program was necessary but 

insufficient, and therefore inappropriate. 

I also reject the Parents arguments concerning the differences between 

Wilson and Sonday. Both of those programs are research-based reading 
programs derived from Orton-Gillingham principles.14 Both are consistent 
with the type of reading program recommended in all evaluations. Courts in 

the Third Circuit draw a distinction between educational methodologies and 
IEP components like related services, and the District has broad discretion to 

14 Orton-Gillingham is a methodology in which teachers provide reading instruction through 

multisensory methods that focus on phonics skills to improve decoding. Wilson and Sonday 
are both curriculums that use the Orton-Gillingham methodology. See, e.g. In re: M.S., a 

Student in the Upper Darby School District, ODR No. 23355-1920 (June 15, 2020). 
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read i ng  d i sa b i l ity was s ig n ifi ca nt and  i m ped ing  the Student's g loba l  a b i l ity to 

learn . By a l l  objective measures, the Student had fa l l e n  beh ind  peers a nd 

requ i red i ntens ive i n te rvention  not j ust to keep  movi ng forwa rd, but to close 

the gap .  

The  2022 IEP  d id  not go fa r enou g h .  Mastery of the 2022 IEP's goa ls  wou ld  

represe nt some a mount of  p rogress for the Student i n  d i screte, ta rgeted 
doma ins .  However, mastery of those goa ls  ove r a n  enti re school (which is  

what the IEP  ca l l s  for) wou ld not represent mean i ngfu l  p rog ress for the 
Student .  A l l  testi ng revea ls  that the Student's i nte l lectua l  a b i l i ty i s  i ntact. 

G ive n the Student 's you ng age,  a n  a p p ropr iate IEP m ust put the Student  i n  a 

posit i on where the Student wi l l  be ab l e  to tra nsit ion from ' l earn i ng to read'  
to  ' read i ng  to learn .'  W h i l e  i t  wou ld be u n reaso nab le  to requ i re the D istr ict to 

com p lete ly  remed iate the Student with i n  one school yea r, the record of th is  

case does not revea l how ta rgeti ng  d iscrete ski l l s wou ld  or  cou ld  foste r that 

objective.  An "appropriate ly  a m biti ous" IEP for the Student m ust not on ly 
move the Student forward,  i t  must a l so work to close the gap  between the 

Student and  peers. It is  not c lear  how maste ry of the 2022 IEP  goa l s  wou ld  

c lose that gap .  

W h i l e  reach i ng  th i s  conc l us ion ,  I cons ider  and  reject many of the Parents' 

a rguments . Much of the Parents' a rguments boi l down to a s i ng le  poi nt : the 
Student must be educated i n  the Private School  or  a s im i l a r  ki nd of school to 

rece ive a FAPE.  That a rgu ment is  not supported by the record . The best 

evidence i n  support of that a rg u ment is  the Private Eva l uation . W h i le the 
Private Eva l uator's conc lus ion that the Student req u i res sma l l  g roup  

i nstruction  i s  we l l -supported ,  the Private Eva l uator testifi ed to a b road lack 
of knowledge of the D i stri ct's p rog ra m m i n g .  There is  no p re pondera nce of 

evidence i n  the record that the D istri ct can not p rovide a FAPE to the Student  

with i n  its own prog ra m .  Howeve r, I do not judge the D i stri ct's ove ra rch i ng  

a b i l ity to educate the Stude nt. I on ly j udge the p rogra m  that the D istr ict 
offered through the 2022 IEP. I fi nd that prog ra m was necessa ry but 

i nsuffic ient, a nd therefore i na ppropri ate . 

I a lso reject the Pa rents a rguments concern i ng  the d i ffe re nces between  

Wi lson a nd Sonday. Both of those p rograms a re resea rch - based read i ng  
p rograms  derived from Orton-G i l l i ngham pri nci p les . 14 Both a re cons istent 

with the type of read i ng  prog ram recom mended i n  a l l  eva l uations .  Cou rts i n  

the Th i rd C i rcu it  d raw a d i sti nction between educationa l  methodolog ies and  

IEP com ponents l i ke re l ated se rvices, and  the D istr ict has b road d i scret ion to 

14 Orton-G i l l i ng ham is a methodology i n  which teachers provide read i ng i nstruction through 

m u ltisensory methods that focus on phon ics ski l ls to improve decod i ng .  Wi lson and Sonday 
are both cu rricu lums that use the Orton-G i l l i ngham methodology. See, e.g. In re: M. S., a 

Student in the Upper Darby School District, ODR No.  23355-1920 (J u ne 1 5, 2020) . 
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choose methodologies to accomplish IEP goals.15 See Case v. Allegheny 
Intermediate Unit, No. 2:07-cv-374, 2007 U.S. Dist. LEXIS 87721 (W.D. Pa. 

Nov. 29, 2007); L.G. v. Wissahickon Sch. Dist., No. 06-0333, 2011 U.S. Dist. 
LEXIS 476 at *8-9 (E.D. Pa. Jan. 4, 2011). 

Further, I reject the Parents arguments that the 2023 IEP somehow 
establishes that the 2022 IEP was inappropriate at the time it was offered. 
In this regard, I completely agree with the District: I must judge the 2022 

IEP on its own, and relative to the Student’s needs at the time it was 
offered. The inclusion of services in the 2023 IEP is not proof that the same 
services were needed when the 2022 IEP was offered. 

The Private School Was Appropriate 

Moving to the second part of the Burlington-Carter test, I find that the 
Private School was appropriate. I note that the term “appropriate” in this 
part of the Burlington-Carter test does not mean the same thing as 

“appropriate” for an IEP. For example, all specialized private placements are 
more restrictive that public school placements per se. The comparative 
restrictiveness of the Private School is not, and cannot be, a deciding factor 

in a tuition reimbursement analysis. 

At the time that the Parents chose the Private School, it perfectly matched 

the recommendations not only in the Private Evaluation but the 
recommendations in the 2022 ER as well. Intensive, Orton-Gillingham based 
reading intervention is the hallmark of the Private School’s program. The 

Private School specializes in educating children with profiles like the 
Student’s profile. 

Similar to my finding concerning the 2022 IEP, I reject much of the Parents’ 
argument concerning the Private School’s appropriateness. The Parents 
characterize the Private School as a place where Wilson instruction is 

“imbedded” or “integrated” into all areas of instruction is confusing at best 
and misleading at worst. This characterization is misleading because (with 
apologies for the odd phrasing) the Student receives Wilson Reading lessons 

only during Wilson Reading lessons. Wilson Reading is highly structured to 
the point of almost being scripted. Wilson Reading also happens during 
discrete lessons. The record supports a finding that the Student’s teachers at 

the Private School are Wilson trained and can help the Student to use Wilson 
skills to decode subject-specific materials (i.e. a word problem in a math 

15 The IEP does not say “Sonday” but there is no dispute about what program the District 
would have provided. Nothing in the IDEA requires schools to specify methodologies in an 
IEP. W.D. Wat'chung Hills Regional Highschool Bd., 602 F. Appx. 563, 568 (3d Cir. 2015) 

(quoting 71 Fed. Reg. 46,540, 46,665 (August 14, 2006). 
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ch oose methodo log ies to accomp l ish IEP goa ls . 1 5  See Case v. Allegheny 

Intermediate Unit, No .  2 : 07-cv-374, 2007 U . S .  D ist.  LEXIS 8772 1 (W. D.  Pa . 

Nov. 29 , 2007) ; L G. v. Wissahickon Sch. Dist., No .  06-0333,  20 1 1  U . S .  D ist. 
LEXIS 476 at *8-9 ( E . D .  Pa . J a n .  4, 20 1 1 ) .  

Fu rthe r, I reject the Parents a rguments that the 2023 IEP somehow 

estab l i shes that the 2022 IEP was i na p p ropri ate at the ti me  it was offered .  
I n  th is  rega rd ,  I com p lete ly ag ree with the D istr ict : I m ust j udge the 2022 

IEP on  i ts own ,  and  re l ative to the Stude nt's needs at the ti me  it was 

offered . The i n clus ion of services i n  the 2023 IEP  is  not p roof that the sa me 

services we re needed when the 2022 IEP was offered .  

Th e  Private School Was Appropriate 

Movi ng to the second part of the Burlington-Carter test, I fi nd  that the 

Private School  was a ppropr iate .  I note that the term "appropri ate" i n  th is  
pa rt of the Burlington-Carter test does not mean the same th ing  as 

"appropr iate"  for a n  IEP. For exa m p le ,  a l l  specia l ized p rivate p l acements a re 
more restrictive that pub l i c  school p lacements per se . The com parative 

restrict ive ness of the Private School  i s  not, a nd ca n not be, a deci d i ng  factor 

i n  a tu it ion re i m bu rse ment a n a lysis .  

At the  ti me that the  Pa re nts chose the  Private Schoo l ,  i t  perfectly matched 

the recommendat ions not on ly i n  the Private Eva luation but the 

recommendations in the 2022 ER  as we l l .  I ntens ive,  Orton-G i l l i ngham based 
read i ng  i ntervention is  the h a l l m a rk of the Private Schoo l 's p rog ra m .  The 

Private School  speci a l izes in educati ng ch i l d re n  with p rofi les l i ke the 
Student's p rofi le .  

S i m i l a r  to my fi nd i ng  concern ing  the 2022 IEP, I reject m uch of the Pa rents' 

a rgu ment concern ing  the Private Schoo l 's a p p ropriateness.  The Parents 
cha racte rize the Private School  as  a p l ace where W i l son i n struction i s  

" i m bedded " or " i n tegrated" i nto a l l  a reas of i nstruction i s  confusi ng at best 

and  m is lead i ng at worst . Th i s  characterization is  m is lead i ng because (with 
a po log ies for the odd ph ras i ng)  the Student rece ives W i l son Read ing  lessons 

on ly du ri ng Wi lson Read ing  lessons .  W i l son  Read i ng i s  h ig h ly structu red to 
the po int  of a l m ost bei ng scri pted . W i lson Read ing  a l so ha ppens d u ri ng  

d i screte lessons .  The  record supports a fi nd i ng  that the Student's teachers at 

the Private School a re W i l son tra i ned a nd ca n he l p  the Student  to use Wi lson 

ski l l s to decode subject-specifi c  materi a l s  ( i . e .  a word prob lem i n  a math 

1 5  The IEP does not say "Sonday" but there is no d is pute about what prog ram the District 

would have provided . Noth i ng i n  the IDEA req u i res schools to specify methodolog ies i n  a n  
IEP. W.D. Wat'chung Hills Regional Highschool Bd., 602 F. Appx. 563, 568 (3d Ci r. 20 1 5) 

(q uoting 7 1  Fed . Reg .  46,540, 46,665 (Aug ust 14, 2006) .  
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book). But it is not as if the Student receives Wilson instruction during math. 
Rather, there is a concerted effort to apply Wilson skills across subjects. 

I also agree with the District that my analysis does not concern which 
program is “better” for the Student. I consider the Private School’s 

appropriateness on its own merits and not in relation to the 2022 IEP. This 
does not change the conclusion: evidence that the Private School was 
appropriate for the Student under the Burlington-Carter standard at the time 

that the Parents selected it is beyond preponderant. 

Equitable Considerations 

Nothing in the record warrants a reduction or elimination of a tuition 
reimbursement award. The large volume of email in the record of this case 

demonstrates that the parties worked cooperatively with each other from the 
start of the 2021-22 school year through February of 2022. During that 
time, the Parents consistently expressed concerns and frustration, but also 

an overall willingness to go along with the District’s recommendations. In 
February 2022, the Parents requested an evaluation from the District and 
very quickly sought an independent evaluation as well. The Parents desire to 

move quickly at that point makes sense but – more important to the analysis 
– none of their actions give rise to an equitable reduction. 

The Parents clearly pursued parallel paths and had already identified the 
Private School as a potential placement for the Student when the District 
issued the 2022 IEP. Nothing in the IDEA prohibits that. The IDEA requires 

only that the Parents place the District on notice of their intent to enroll the 
Student and seek reimbursement. The Parents did that, and so I do not 
reduce or eliminate reimbursement. 

The Parents Are Not Entitled to Reimbursement for Services 
Obtained in the Summer of 2023 

As with the summer of 2022, there is no preponderant evidence in the 
record establishing the Student’s entitlement to ESY services in the summer 
of 2023. Rather, the evidence supports a finding that the District offered an 
ESY program to the Student to help the Parents overcome concerns about 
the Student’s potential transition back to the District. Therefore, the 

Burlington-Carter analysis is not the correct analysis for this component of 
the Parents’ claim. The question hinges on the Student’s entitlement to ESY 
in the summer of 2023, not on the appropriateness of the District’s proposal. 

There is no proof in the record of this case that the factors listed at 22 Pa 
Code 14.132(a)(2) were met. Again, evidence concerning children with 
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book) . But i t  is  not as if the Student receives W i l son i n struction d u ri ng math . 

Rather, there is  a concerted effort to a pp ly  W i l son ski l l s across subjects . 

I a lso ag ree with the D istr ict that my a na lysis does not concern wh ich 

p rogra m  i s  "bette r" for the Student .  I cons ider  the Private Schoo l 's 

a p p ropr iate ness on its own merits and  not i n  re l at ion to the 20 22 IEP. Th i s  

does not change the conc lusion : evidence that the Private School  was 
a p p ropriate for the Student  under  the Burlington-Carter sta ndard at the ti me 

that the Pa rents se lected it i s  beyond prepondera nt .  

Equitable Considerations 

Noth i ng  i n  the record warra nts a reduction or  e l i m i nat ion of a tu it ion 

rei m bu rsement award . The l a rge vo l u m e  of ema i l  i n  the record of th is  case 

demonstrate s that the part ies worked cooperative ly with each othe r  from the 

sta rt of the 202 1 -22  school yea r through  Februa ry of 2022 .  Dur ing  that 
ti me ,  the Pa rents cons istent ly expressed concerns a nd frustration ,  but a lso 

an overa l l  wi l l i n g ness to go a long with the D istri ct's recommendations .  I n  
Februa ry 2022,  the Pa rents req uested a n  eva l uat ion from the D istr ict and  

very qu ick ly soug ht a n  i ndependent eva l uat ion as  we l l .  The Parents desi re to 

move qu ick ly at that po int  makes sense but - more i m porta nt to the ana lys is 

- none of the i r  act ions  g ive rise to a n  equ itab l e  reduction .  

The  Pa rents c lear ly pursued pa ra l le l  paths and  had a l ready identified the 

Pr ivate School  as a potenti a l  p l acement for the Student when the D i stri ct 
i ssued the 2022 IEP. Noth i ng i n  the IDEA proh i b i ts that .  The IDEA requ i res 

on ly that the Pa rents p lace the D istri ct on notice of the i r  i nte nt to en ro l l  the 
Student and  seek re i m bu rsement .  The Parents d id  that, and  so I do not 

reduce or  e l i m i nate rei mbursement .  

The Parents Are Not Entitled to Reimbursement for Services 

Obtained in the Summer of 2023 

As with the su m mer  of 2022, there is  no p reponderant  evidence i n  the 
record esta b l i sh i ng  the Student's e ntit l ement to ESY services i n  the su m mer 

of 2023 .  Rather, the evidence su pports a fi nd i ng  that the D i stri ct offered a n  
ESY p rog ra m  to the Student to he l p  the Pa rents overcome concerns a bout 

the Student's potenti a l  tra ns it ion back to the D istr ict.  Therefore, the 

Burlington-Carter ana lysis i s  not the correct ana lys is for th is  com ponent of 

the Pa rents' c la i m .  The question h i nges on  the Student 's e ntit l ement to ESY 
i n  the su m mer  of 2023,  not on  the a p p ropr iate ness of the D istri ct's p roposa l .  

There i s  no proof i n  the record of th is  case that the factors l i sted at 22 Pa 
Code 14 . 1 32(a) (2)  were met .  Aga i n ,  evidence concern ing  ch i ld ren  with 
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profiles like the Students is not evidence of the Student’s ESY eligibility. The 
Parents’ demand for reimbursement for the hodgepodge of services that the 
obtained for the Student in the summer of 2023 is denied. 

Section 504 Claims 

An LEA may completely discharge its duties to a student under Section 504 
by compliance with the IDEA. Consequently, when a Student is IDEA-eligible, 

and the LEA satisfies its obligations under the IDEA, no further analysis is 
necessary to conclude that Section 504 is also satisfied. Conversely, all 
students who are IDEA-eligible are protected from discrimination under 

Section 504 and must receive appropriate accommodations to access to 
school programming. 

Similarly, the scope of my jurisdiction under Section 504 is confined to 
education claims arising under state implementing regulations at 22 Pa. 
Code § 15 (Chapter 15). Chapter 15 does not apply to IDEA eligible 

students. See 22 Pa Code § 15.2 (definition of “protected handicapped 
student” at iii). 

Above, I find that the Parents proved some of their IDEA claims and did not 
prove others. To the extent that the District satisfied its IDEA obligations, it 
also satisfied its Section 504 obligations. To the extent that the District fell 

short of its IDEA obligations, it also fell short of its Section 504 obligations. 
However, the IDEA remedies awarded above completely rectify any Section 
504 violation arising from the same actions. I award no additional relief. 

Summary and Legal Conclusions 

The Student attended the District’s [redacted] program during the 2021-22 
school year. The District’s Child Find obligation triggered in the winter of that 
year and, by February 2022, the Parents requested an evaluation and 

obtained a private evaluation as well. The evaluation was completed within 
IDEA timelines, the Student was found eligible, and the District convened an 
IEP team and offered an IEP for the 2022-23 school year. 

I reject the Parents’ claims that the District was obligated to evaluate the 
Student sooner than it did. I deny the Parents’ demand for compensatory 
education accruing during the 2021-22 school year for the same reason. 

The Student attended the Private School’s ESY program in the summer of 

2022. The Parents demand reimbursement for that program. The Parents did 
not establish the Student’s entitlement to ESY in the summer of 2022, and 
so I deny their demand for ESY reimbursement. 
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profi les l i ke the Students is  not evidence of the Student's ESY e l i g i b i l i ty. The 

Pa rents' demand for re i m b u rsement for the hodgepodge of servi ces that the 

obta i ned for the Student i n  the su m mer  of 2023 i s  den ied . 

Section 504 Claims 

An LEA may com p lete ly d ischa rge  i ts duties to a student  under  Section 504 
by comp l i a nce with the IDEA.  Consequently, when a Student i s  IDEA-e l i g i b le ,  

and  the  LEA satisfies i ts ob l igat ions under  the IDEA, no fu rther  ana lysis is  
necessa ry to conc lude that Section  504 is  a l so satisfied . Converse ly, a l l  

stude nts who a re IDEA-e l i g i b le  a re protected from d i scri m i nat ion under  

Section 504  and  must rece ive app ropriate accommodat ions to access to 
school p rogra m mi n g .  

S i m i l a r ly, the scope of my j u risd icti on under  Section  504 i s  confi ned to 

education  cl a i m s  a ri s i ng  under  state i m p lementi ng regu l at ions at 22 Pa . 
Code § 1 5  (Cha pter 1 5 ) .  Cha pter 1 5  does not app ly  to IDEA e l i g i b l e  

stude nts . See 22 Pa Code § 1 5 . 2  (defi n it ion of " p rotected hand ica p ped 
stude nt" at i i i ) . 

Above, I fi nd  that the Parents p roved some of the i r  IDEA cla i m s  and  d id  not 

p rove others.  To the exte nt that the D i strict sati sfied i ts IDEA ob l i gat ions,  i t  
a l so satisfi ed its Section 504 ob l igations .  To the extent that the D i stri ct fe l l  

short of i ts IDEA ob l i gat ions,  i t  a lso fe l l  short of i ts Section 504 ob l igations .  

However, the IDEA remed ies awarded a bove com p lete ly rectify a ny Sect ion 
504 v io lat ion a ris i ng from the sa me actions .  I awa rd no add iti ona l  re l i ef. 

Summary and Legal Conclusions 

The Student attended the D istri ct's [ redacted ]  prog ra m du ri ng the 202 1 -22 

schoo l  yea r. The D istrict's C h i ld Fi nd ob l igat ion triggered i n  the wi nte r of that 
yea r and ,  by Feb ruary 2022, the Pa rents requested a n  eva l uat ion a nd 

obta i ned a p rivate eva l uat ion as  we l l .  The eva luation  was com p leted with i n  

IDEA ti me l i nes,  the Student was found  e l i g i b le ,  a nd the D i stri ct convened a n  
I E P  tea m  and  offered a n  I E P  fo r the 20 22-23 school yea r. 

I reject the Pa rents' c l a ims  that the D i strict was ob l i gated to eva l uate the 

Student sooner  than i t  d i d .  I deny the Pa rents' demand for com pensatory 

education  accru i ng  d u ri ng  the 2021 -22 school yea r for the sa me reason .  

The Student attended the Private School 's ESY prog ra m  i n  the su m me r  of 

2022 .  The Pa rents demand rei m bu rsement for that progra m .  The Pa re nts d id  
not  estab l i sh  the Student 's e ntit l ement to ESY i n  the su m mer  of 2022, and  
so  I deny the i r  demand for ESY re i m b u rsement .  
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The Student attended the Private School for the 2022-23 school year. The 

Parents demand reimbursement for that placement. I find that 1) the 2022 
IEP was not appropriate for the Student under the Endrew F. standard, 2) 
the Private School was appropriate for the Student under the Burlington-

Carter standard, and 3) no equitable factors require a reduction or 
elimination of a reimbursement award. The Parents are, therefore, entitled 
to reimbursement for the Private School during the 2022-23 school year. 

The Parents then secure an assortment of services for the Student during 
the summer of 2023 and demand reimbursement for those services. As with 

the summer of 2022, the Parents did not establish the Student’s entitlement 
to ESY in the summer of 2023, and so I deny their demand for ESY 
reimbursement. 

I also deny the Parents demand for additional relief under Section 504. The 
IDEA remedies provided herein are complete for both claims. 

ORDER 

Now, February 9, 2024, it is hereby ORDERED as follows: 

1. The District shall reimburse the Parents for the cost of the Student’s 

placement at the Private School during the 2022-23 School Year. 

2. Within 14 days of this Order, the District shall send written notice to 

the Parents of its reimbursement practices and procedures. Such 
notice shall inform the Parents of any documentation that they must 
submit, where or to whom that documentation must be submitted, and 

the District’s payment terms if greater than 30 days. 

3. The District may either reimburse the Parents through direct payment 
to them, or by payment to Private School for outstanding invoices, if 
any. 

It is FURTHER ORDERED that any claim not specifically addressed in this 
order is DENIED and DISMISSED. 

/s/ Brian Jason Ford 
HEARING OFFICER 
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The Student attended the Private School  for the 2022-23 school yea r. The 

Pa rents demand re i m b u rsement for that p lacement .  I fi nd that 1 )  the 2022 
IEP was not a ppropri ate fo r the Student u nder  the Endrew F. sta ndard ,  2)  

the Pr ivate School  was a p propri ate for the Student  under  the Burlington­

Carter standard,  and  3 )  no  equ i tab l e  factors requ i re a red uction  or  

e l i m i nat ion of  a rei m bu rsement awa rd .  The Pa rents a re,  therefore, ent it led 
to rei m b u rsement for the Private School  dur ing  the 2022-23 school yea r. 

The Pa rents then  secu re a n  assortment of se rv ices for the Student du ri ng 

the su m mer  of 2023 and  demand re imburse ment for those services.  As with 

the su m mer  of 2022, the Pa rents did not esta b l i sh  the Student's entit l ement 
to ESY i n  the su m mer  of 20 23,  a nd so I deny the i r  demand for ESY 

rei m bu rsement. 

I a lso deny the Pa rents demand for add i tiona l  re l ief under  Section 504 .  The 
IDEA remedies p rovided here i n  a re com p lete for both cla ims .  

ORDER 

Now, Februa ry 9,  2024,  it is  hereby ORDERED as fo l l ows : 

1 .  The D i stri ct sha l l  re i m b u rse the Parents for the cost of the Student's 

p l acement  at the Pr ivate School  du ri ng th e 2022-23 School  Year. 

2 .  With i n  1 4  days of th is  Order, the D istri ct sha l l  send  written notice to 

the Pa rents of its re i m b u rsement p ractices and  p rocedures .  Such 
notice sha l l  i nform the Pa re nts of a ny docu mentation  that they m ust 

su bm it, where or to whom that docu mentation m ust be su b m itted,  a nd 

the D istrict's payment terms i f  g reate r than 30 days. 

3 .  The D i stri ct may e ither re i m b u rse the Pa re nts through  d i rect payment 
to them ,  or  by payment to Pr ivate School  fo r outstand i ng  i nvoices, i f  

a ny. 

It i s  FU RTHER ORDERED that a ny cla i m  not specifi ca l l y  add ressed i n  th is  

order  i s  DENIED and DISMISSED.  

/s/ Bri an  Jason Ford 

H EARING O FFICER 
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