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Background

Studentis an eligible teen-aged child who during the ratevperiod was classified as
having an Other Health Impairment. The Parent retgagethis hearing, asserting that the
District failed to timely evaluate Student for efigjty for special education under the
IDEA and/or for a 504 Service Plan, that once idiext the program delivered was
inappropriate, and that the District inappropriasdught to graduate Student. The
District maintains that in all respects it delivei@free, appropriate public education
[FAPE] and that graduation is appropriate.

For the reasons presented below | find for theRasgarding timeliness of the
evaluation and appropriateness of the implememtatighe IEP, but for the District
regarding the issue of graduation.

Issues

1. What was Student’s pendent placement as of thedtdre hearing?

2. Did the District fail to evaluate Student for ebdity for special education and/or
504 accommodations in a timely manner?

3. Once Student was evaluated and found eligiblegecisl education, did the
District fail to provide Student with FAPE?

4. Did Student meet the requirements for graduatidheatnd of the 2010-2011
school year?

Findings of Fact

1. Student is a teen-aged aged eligible child wholksttdn the District for 18
grade, the 2008-2009 school year. Prior to Stuslentolling in the District the
family had experienced significant trauma and lekgh deeply affected both
Student and the Parent. [NT 654-655, 658, 662]

2. In the aftermath of the trauma, there was a drancatnge in Student and the
Parent took Student to a psychiatrist specialimingdolescents; Student was
prescribed medication. One symptom Student digpldgr a brief period was

! This decision is written without further referertoethe Student’s name or gender, and as far as is
possible, other singular characteristics have Ibesoved to provide privacy.

20n August 1, 2011, having heard relevant testinamy having examined pertinent documents, the
Hearing Officer concluded that since there wasdivadispute as of the day before graduation, peog
attached to the then-current educational placemmhiStudent should not have been graduated. On the
record the Hearing Officer explained her reasonémgl ordered rescission of Student’s high school
diploma pending the outcome of this matter. Acoagly the issue of pendency will not be further
addressed in this decision. [NT 110-113]



delusional thinking. As academic functioning wasediorating, the school
district in the former state of residence placasi8ht on homebound instructfon
[NT 656-658, 660-661]

2008-2009 School Year

3.

Although upon Student’s enrollment in the Disttloe Parent did not want to
share details of the family situatirshe did inform the District, via the Student
Health History form, that Student was taking psyobgic medication to help
with concentration/focus. [S-2, S-3]

Additional traumatic stress befell the family wite Parent had to assume
responsibility for health care decisions regardiegdying brother who lived
some distance away. [NT 226-232, 673-674]

The principal expressed concern to the school pdggrst that Student was
making statements that were [redacted] and seeynouglof context for the
classroom and asked that the school psychologestkspith the Parent. The
Parent was very receptive to talking with the st¢ipsgchologist, and after the
Parent explained some aspects of the family’s s@imahe school psychologist
concluded that given the past and ongoing trauneaeats in the family
Student’'s comments [redacted] were not pathologifdll 226-232]

In February 2009, Student’s computer teacher egptesoncern to the guidance
counselor that Student was unable to focus, unaldemplete assignments and
attempted to hug the teacher. The guidance caumfediowed up with the Parent
in a parent-teacher conference and one of theghimag Parent shared was that
one-to-one instruction had worked well for Studerthe past. [NT 124, 126,
191, 667-668; S-5]

Although the guidance counselor told the Parerit$tadent could receive a 504
Service Plan if there were a medical diagnosisPédwent expressed discomfort
with a person in the special education departmawinky access to confidential
family information and she also was not comfortdi#eause she had always
associated special education with intellectualldigees. The discussion was brief
since other faculty members had arrived; the gudaounselor did not follow up
with the Parent further. [NT 118, 127, 191-1929,16897]

The guidance counselor did not explain special &tilore services under the
IDEA with the Parent. [NT 218]

3 Homebound instruction is provided when a studedieiemed not able to attend school according to a
physician’s instruction due to medical conditioff&he instruction is often written on a prescriptgireet
with or without an accompanying district form. Hebound is for a given period of time (three-calenda
months) which may be renewed or extended with gaemient physician’s instruction. Homebound,
therefore, is not a placement determined by anathral team nor is it an option under the contimiaf
alternative placements. 34 C.F.R. §8300.39(a)(13(D.115(b)(1).

* It was only during her testimony in the due predesaring that the Parent, taking being under et
seriously, revealed the exact nature of the trauma.



9. In February 2009 the guidance counselor referradesit to the Child Study
Team® The Child Study Team discussed some behavicrerafern and
considered a referral to the Student AssistanceeBsoSAP]. The Child Study
Team did not issue the Parent a Permission to Bi@a[@®TE] Student for a
Section 504 Service Plan or for eligibility for sjed education services under the
IDEA or a copy of the Procedural Safeguards. [[€8,1215-216, 235-243]

10. The Parent consulted Student’s psychiatrist ang dieeided on a trial of
homebound instruction. On March 11, 2009, the lpigydst wrote the request,
citing “severe problems with focus” as the reasot lecommending “continue
medication.” Homebound instruction began on Mar2zh2D09. On May 11,
2009, the psychiatrist renewed the prescriptiorhftitmebound. The District
approved both requests. [NT 125, 667-668; S-5, S-B, S-8]

11.Homebound instruction for five hours per week beigadarch 2009. The
homebound instructor was not required to proviadeypss data to the respective
monitors of the instruction [first guidance coumsednd then the assistant
superintendent for special education]. [NT 129-130]

2009-2010 School Year
12. At the beginning of the 2009-2010 school year Sttideturned to school and did

well initially, but by October 2009 the guidanceuoselor learned that Student
was failing Algebra Il and Psychology. She arranggxer tutor for Algebra Il.
[NT 145]

13. Toward the end of November 2009 the assistant ipahcalled the Parent to
come get Student from school because of conceb@hgviors and to have
Student psychiatrically evaluated. Several datgs khe guidance counselor
called the Parent to tell her that Student hadetpibked up again and strongly
suggested that Student receive a psychiatric etafua[NT 677-678, 680, 1068-

1070]

14.Earlier on the day the guidance counselor calledPtrent to pick up Student
there had been a meeting with the Parent, the goedeounselor and the principal
to discuss teachers’ reports of Student’s behaVioe. school staff did not speak
about an evaluation, a 504 Plan or special edutagovices under the IDEA.

[NT 205, 217]

15. Among other things, teachers had reported thateBitudas [redacted],
[redacted], [redacted], and had been [redacted]. 120-121, 124, 214]

16. The assistant principal provided the Parent witbran utilized when students are
thought to be a danger to self or others, stahiagjthe Parent had “been informed

® The team was composed of Student’s and other geédeounselors, the school psychologist, the
educational consultant and the principal.



by the school district of the concerns they've esged regarding my son or
daughter” and that the school’s recommendationrishfe child to “have a
psychiatric assessment completed immediately” fohma also states, “I agree to
provide a copy of the recommendations, and | undedsthat my child will be
excluded from the [school] until such documentat®provided and appropriate
placement is determined.” Because she fearedHbddistrict wanted to send
Student to a mental institution the Parent crosegdhe portion of the form that
required her to provide a copy of the psychiasistcommendatiorfs [NT 132-
133, 683; P-4]

17.The Parent took Student to a psychiatrist who renended a partial day
hospitalization program which Student attendedafaronth, during which time
Student received work from a homebound instruckNiT 680-682, 694-695]

18.Upon discharge, Student continued to be treates fgychiatrist from the partial
program for medication and for therapy. [NT 69669

19. Student spent the entire rest of the school yednoomebound instruction.
Although the District asked the Parent how Stuaead, there were no attempts to
bring Student back to school. The Parent wasureti$ Student should return to
school, and feared that if Student did return Raneuld be asked to pick Student
up again because Student was not fully functioffdll 698-699]

20.The guidance counselor, who was responsible foritmang Student’s
homebound instruction while Student was still igular education was not aware
of certifications of homebound teachers or of thigjects that they were highly
gualified to teach. She did not review any of Shideehomebound instruction
work. [NT 151-152]

21.During a December 2009 Child Study Team meetingg&it was discussed. The
team concluded that the academic information it'lalédi not support the
possibility of a learning disability,” but relatedore to emotional factors. The
team also decided that the issue of an evaluatmrid\be deferred until the
school psychologist talked with the assistant sapeardent for special education.
[NT 136-140, 195]

2010-2011 School Year First Semester

22.Having been cleared by both the psychiatrist aedprdiatrician Student again
returned to school in the fall of 2010. The guickacounselor invited the Parent
and Student to a meeting with her and the assiptantipal in mid-August prior
to school’s beginning. The assistant principalrezped some concern about
making sure Student was ready to return becaudelh& want a repeat of the
previous year. Student stated the desire to commletbaschool. [NT 156, 699-
705]

% Although Parent is educated and articulate, theegn to have been [redacted)] that led to an incetepl
understanding of the rights of governmental inits such as schools versus the rights of parents.



23.Around the end of August 2010 the guidance counsgloke with the assistant
superintendent for special education about obtgiamevaluation. Although the
guidance counselor informed the assistant supedet& for special education
that the Parent was “not receptive” to an evalumatibe assistant superintendent
for special education correctly directed her thReamission to Evaluate and
Procedural Safeguards should be issued as “[w]#& doron a verbal [refusal].”
[NT 529-530, 544]

24.The assistant superintendent for special educatamconcerned that Student had
several rounds of homebound instruction and thé&iDis\eeded an evaluation to
assess the situation. [NT 535-536, 540-541, 58] 5

25. Despite the direction of the assistant superintenhfie special education to the
guidance counselor, a Permission to Evaluate whsam to the Parent. [NT
531]

26.In mid-October 2010 Student went to the guidanamselor saying that Student
needed help and was exhausted. The school daypshyj another counselor had
reported to the guidance counselor that Studedttbat other students were
bullying Student in [redacted] class, althoughtdgecher did not recall any
problems. [NT 157]

27.Student’s guidance counselor called and askeddhenPto pick up Student as
Student was not focusing and not working. WherRaeent asked if Student
should return to school the next day the guidamcmselor said that they should
wait and see what the doctor says. [NT 161, 70&-PO6]

28. Student was again placed on homebound instrudherform being given to the
Parent to have completed on October 20, 2010. 158, 161]

Evaluation, Identification and IEP
29.1n fall 2010 through mental health professionatating Student the Parent was
put into contact with a special education lay ade@nd through him received
information from various sources about the natuek @urpose of special
education services, her rights as a parent , amckdural safeguards. The Parent
had never received any such information from th&triait. [NT 586-589, 711-
713]

30.0n October 24, 2010 with the advocate’s help themanade a written request
for an evaluation for special education eligibilitfNT 161-162, 589; P-6, P-18]

31.The evaluation consisted of a cognitive measure [S$YAan academic
achievement measure [WIAT], an assessment of eixeduinctioning [BRIEF]
and behavior rating scales [BASC]. [NT 258]



32.The Parent’s endorsements on the BRIEF did nodl el clinically significant
scores. Although Student’s teachers at the sdlidaiot feel they knew Student
well enough to complete the BRIEF, the school peiaiist did not ask the
homebound instructor to complete it. The teacterghom the school
psychologist spoke reported that Student was disozgd and that performance
fluctuated. [NT 258-262]

33.During the school psychologist’s evaluation segsipshe noted that Student
became anxious to the point of rocking, knee-st@kind finger/hand twitching,
and needed a great deal of repetition which thénndprove Student’s ability to
respond correctly. The school psychologist “caédd where [Student] would
have difficulty ... within the classroom” and belielvthat her observations during
the testing situation were helpful to understandirgginterventions that would be
helpful within an educational setting. She recomdssl and the
multidisciplinary team agreed that Student shoddd®evaluated cognitively in
six months, as anxiety seemed to be interfering wiittaining an accurate
estimate of cognitive ability. [NT 265, 294]

34.Having received a prescription from the treatinggbgatrist stating that Student
had a diagnosis of Generalized Anxiety Disorded, @lmserving anxiety during
testing, the school psychologist classified StudasnDther Health Impaired. [NT
267, 270, 278, 611]

35. Although the PTE included a psychiatric evaluatitwe, Parent did not consent to
this part of the evaluation because she did not vearelease private information
to the school and because Student was alreadymeg@sychiatric services [NT
590-591; P-18]

36. Although she believed that a psychiatric evaluatumuld provide better
information about supports Student needed in schio@lschool psychologist did
not discuss the issue with the Parent. [NT 268-269

37. At the multidisciplinary team meeting to discuse #valuation report, the Parent
advocate suggested that an Independent Educakeahlation with a local
psychiatrist known to the District could be conduktand the assistant
superintendent for special education indicatedttiatwas an option that could
be considered. [NT 591-593]

38. The multi-disciplinary team concluded that Studexttibited inconsistent
emotional behavior and problems in attention, feaud concentration. [NT 290-
291]

39. Although the classification of Other Health Impa@mt had been conferred on the
basis of a physician’s diagnosis of GeneralizedidiyxDisorder, the District’'s
Evaluation Report did not confer a secondary diagnof Emotional
Disturbance even though the school staff includimgguidance counselor and



the school psychologist had observed symptomsxiégnrequiring the Parent to
be called, Student was under the care of a psytiatho was prescribing
psychotropic medication, Student had been placgautial psychiatric
hospitalization, and Student had spent most of bajtool on homebound
instruction based on a psychiatrist’s referral. II)20-121, 124, 214, 265, 267,
270, 278, 294, 611, 677-678, 680-682, 694-697, 15|

40. At the initial IEP meeting held in December 2016 #ipecial education advocate

raised the question of what emotional support cobelgrovided but the school-
based members of the team did not suggest sumidte school, said that given
the existing homebound status authorization framedical doctor was required
to return Student to the school building, and #raemotional support teacher
could not be provided in the home. [NT 609-611]

41.The IEP team discussed and determined that Sthaerbvehaviors interfering

with learning and that a Functional Behavioral Aséd [FBA] was required and
that a Permission to Evaluate would be issued.TE ®as printed and the Parent
signed it but an FBA was not done, either becaus®istrict did not receive/file
the signed PTE and/or the special education casagea believed that an FBA
could not be done in the home setting as opposttetschool although this
would have been possible and the issue was distu$Nd 457, 459, 461-463,
556, 595-597, 643-646, 720-721]

42.At the IEP meeting, the only District staff who hageated and prolonged

contact with Student was the homebound teacherdichoot attend the meeting
but was briefly phone-conferenced while she watherporch of another pupil’s
home. The homebound teacher could not providdihasaformation about such
behaviors as time on task, frequency of promptd,fesguency of leaving the
table, data that would be appropriate for collettiwrough an FBA and which
would assist in progress monitoring of IEP godisl p00-603]

43.The IEP team discussed transition, and it was éddidat the District’s transition

coordinator would conduct an additional evaluatitNT. 606-607]

44.The IEP states that Student “exhibits a high le¥alistractibility in response to

the conditions present in the larger group instometl environment. When
[Student] is experiencing a feeling of anxiety/ss;gdStudent] is unable to focus
in the classroom.” The IEP also states that Studéhnot participate with
nondisabled peers in the general curriculum “dugtiess and anxiety which even
with modifications and accommodations in the classr cannot be meaningfully
articulated within the curriculum.” [S-24]

45, Although the IEP team briefly considered suppdrés tould be provided in order

to bring Student back to school, the District segmatuctant to have Student
return and the Parent was reluctant as well. Suppmid services to maintain
Student in school had not been tried when Studestiwattendance and was



having difficulties; rather the District requesthat the Parent bring Student
home or to a psychiatrist. [NT 132-133, 161, 183,1608-609, 677-678, 680,
683, 705-706, 716-718, 1068-1070; P-4]

46.As per the December 2010 IEP all specially designsiduction would be
provided at the Itinerant Level in the environmeattegory of Instruction in the
Home, the most restrictive placement on the contimu On the Notice of
Recommended Educational Placement [NOREP], theatement options
considered as an alternative were “regular educatithout supports” and
“regular education with supports, including spdgidesigned instruction”. [NT
582; S-24, S-25]

2010-2011 School Year Second Semester
47.Although the IEP team discussed the number of holulrgstruction in the Home
that Student would receive, Student continued ¢eive only five hours of
instruction [in only one subject, £2jrade English] despite that having an IEP
should have entitled Student to supports and sipedesigned instruction
different than that previously provided under tleagral education protocol of
homebound instruction. [NT 614-15, 645-646, 722]

48.The teacher [home teacher] assigned to provideeBtigdgeneral education
homebound instruction and later Student’s spedactation Instruction in the
Home held a certification in elementary educatiwas not highly qualified to
teach any high school subject and held no traininggrtification in special
education. [NT 306-308]

49.The home teacher could not speak the foreign lagg&audent was taking and
the foreign language teacher back at the schoatai¢now whether or not the
home teacher could speak, read or write the laregupdT 324-325, 947, 961,
964]

50. After Student received an IEP the home teachepsageh did not change
significantly, and she thought that the whole poihhaving the IEP meant that
Student could retake tests, have a reduced workbatlhave more breaks. She
stated her understanding of specially designeduatsbn as “special rules for
certain students that have special needs.” Shiéddgshat her approach
“probably changed a little to the point where | wagxpecting as much ... from
[Student] as prior years, and probably prior tol&le”. She testified vis a vis
implementing the IEP goals, “I just thought thatds observing” organization
and task completion. [NT 311-314, 328, 351]

51.The home teacher did not take data on implementatiothe IEP goals. She did
not know the baseline for any of the goals and sektm have difficulty
understanding the concept of a baseline, as shighih&tudent likely started out
at zero on the first day under the IEP. [NT 3381]3



10

52.The home teacher rated Student’s achievement a085%e goal related to
organization of materials, commenting that orgational skills had
inconsistently improved, but there was only ongexttb The goal of increasing
time on task in classroom work was rated as 50%theauhome teacher stated that
while she was at the home they only did one orthiags. Student ranged from
staying on task most of the time at the beginnifweoond semester of 1 grade
but perseverance deteriorated to 20-30 minutegdekeding to take a break.
The goal of self-advocacy was not an issue accgriairthe home teacher because
work was done at Student’s own pace and Studematitiave to ask for
additional time. The home teacher did not help &biido identify Student’s
levels of frustration and ask for breaks becauséPdrent would ask Student if a
break was needed or Student would get up fromaible tvithout verbalizing the
need. [NT 340, 342, 344, 348, 350-351, 357]

53. Student’s behavior and responsiveness to the heavaér changed during™.2
grade, and although Student had sometimes beefogia previous years, in
12" grade Student “never snapped out of it like [Sttideid the other two years”.
It became difficult to get Student to finish cemtaissignments such that, toward
March, the home teacher “just stopped” giving homuw Although the Parent
wanted Student to work on math in the second sem8stident had so much
difficulty that the home teacher ceased this irtdiom. [NT 353, 405]

54. After being found eligible for special educatiordenthe IDEA, Student was
assigned to a case manager. Student’s case mawhgenplds special education
certification, identified her role as to “to mak#&s that what should be going on
is going on [for] the Student.” The case managgmndt instruct Student. [NT
453]

55. Although she had taught students requiring emotismaport the case manager
offered no opinion about the supplementary aidssandices that Student may
have needed. [NT 465]

56.0nce Student received an IEP the home teacher $pake case manager by
phone several times and met once. They did nousissthe IEP or how the goals
should be implemented or how the work should beifigolj and had only one
discussion about Student’s progress pursuant tohathe home teacher was
given a progress reporting form to complete. Thelydiscuss whether Student
was meeting course requirements for graduation.3M\d, 456-457, 465-466]

57.The case manager testified that there was satsjaptogress on IEP goals,
based on her assumption that the baseline for&atle goals was 0%, but
admitted that no actual baseline had been detedhtieeause an FBA had never
been done. [NT 457]

58.The home teacher gave a great deal of help andative promoting to Student
such that some of the work turned in was not irtdieaof what Student actually
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knew. [NT 731-732]

Graduation
59. Although Student was registered for four coursenduhe second semester of
12" grade, the guidance counselor instructed the heamher to drop all except
English 12 because only that subject was still aded complete graduation
requirements. [NT 316-318]

60. The testimony of Student’s high school teachersthadn-line grade books
revealed wide variability in teachers’ countinghat counting missing work and
assigning grades. In some instances pupils bastgucted in class are treated
differently than students who are taught in theimies. [Compare Notes of
Testimony of the teachers and see also HO-3]

61.Student was allowed to satisfy the physical edocatéquirement in 2grade by
doing exercises at home and keeping a log of wttatiees were performed.
The physical education teacher assigned a justAupgsade of 70, reasoning
candidly that he could not justify giving a higlggade unless he were able
actually to instruct Student. [NT 985; H.O. 3]

62. The American Issues teacher estimated Studentledrased on how Student
was in class before going on homebound. When ggaaltest or quiz, this teacher
takes into account that the homebound student diaseen in class and able to
benefit from the teacher’s instruction, but aldetainto account that a
homebound student is able to take the test as@an“book” test. [NT 1173,
1177-1178, 1181-1184]

63. The Applied Algebra Il teacher excused assignmainesady covered in PSSA
Math, but testified that she excused a large nurabassignments that she simply
did not get back, even though they were not on nahigovered in the PSSA
class. [NT 1025]

64.As English was Student’s only ®2rade subject, the case manager spoke with
the English teacher at school about Student evargle of weeks. She
understood from the English teacher that Studedit‘t@mpleted all the
requirements that the other students had completad,all the works that were
assigned and taken all the tests”. However, Stuagehtaken only four of the
class’ seven tests and none of the class’ fourzgsiand the English teacher
graded only on the work received back, leavingitaithe discretion of the home
teacher as to what to send in. . [NT 426, 464, 4000-1003, 1005]

65. Student was excused from thé"igrade English oral presentation and excused
from the exit examination because for security@aasthe District does not allow
the test to go home. [NT 416]

66. The District requires completion of a research pémegraduation. The paper is
monitored through English 12 class and is counsea major portion of the
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English grade. [NT 426]

67.Both the home teacher and the Parent gave Studgeabtdeal of help in
researching and writing the paper. The home tedaped Student arrive at the
thesis. The home teacher found sources on thenattand went to the library to
look up materials. The home teacher “probablytdewriting” of the required
outline. She edited Student’s writing and tedtifi# stayed up [and] spent this
amount of hours at home on my own doing the writing everything, and
[telling Student] this is what | need you to darhe Parent would type as the
home teacher dictated, while Student just sateatahle. The home teacher
testified, “I know [Student’s] mother helped a #otd | helped a lot, and I'm not
denying that”. There is no indication that the Esigl2 teacher knew the
circumstances under which the research projecbbad completed. [NT 384-
387, 394, 742-743]

68. At the time of the December 2010 IEP meeting, Stutlad been accepted to
community college and the Parent was aware thate®tuvas scheduled to
graduate. [NT 503-504; S-24]

69. The Parent contacted the case manager on varigasions in spring 2011 to
check that Student was on track to graduate. [NAF 505; P-18]

70. Although the Parent knew Student wanted to gradsaknew that a significant
amount of work had been excused during homeboustduiction and Instruction
in the Home. She spoke with the English teacher adgsured her that Student
was doing fine and would graduate. [NT 834]

71.The guidance counselor testified about the Dissrigtaduation requirements:
completion of certain coursework, a senior projanoty demonstration of
proficiency on state testing. [NT 206-207]

72.The guidance counselor testified that Student nhéte District’s graduation
requirements prior to June 13, 2011. [NT 104-70®-209; S-16; S-28]

73.Student’s special education case manager testifedStudent made academic
progress toward graduation. [NT 507-509, 524-525]

74.Following the hearing officer’s order on penderay,|[EP meeting was held in
August 2011. The IEP team decided that Studentdiaitend the local
community college which had already accepted Stud8tudent is enrolled full
time at the community college and does not atterydcaurses or activities at or
through the District. [NT 1298]

75. District staff are precluded from working with ac@mpanying Student at the
college, and Parent has also discouraged the peséiBbtudent’s assigned
special education teacher at the college. [NT12323]
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76.Neither the Parent nor Student has cooperatedthatiDistrict’s attempts to
complete a comprehensive transition evaluationd@&ttdid not appear for an
aptitude battery recommended in August 2011. [[®3111232, 1259, 1322-
1325; S-35]

77.Student receives accommodations [at college] sacracorder, a note taker and
extended time for taking tests. The Parent andpleeial education advocate
testified that Student is doing well academicalig gocially, Student’s courses
are not remedial in nature, Student is much mareded, makes eye contact,
holds conversations and is happy to be around sthdents. [NT 626, 744-748,
1281, 1301]

Discussion and Conidos of Law

Burden of Proof

In November 2005, the U.S. Supreme Court heldigterdourden of proof element to the
burden of production, the burden of persuasiobeton the party seeking relief.
However, this outcome-determining rule applies omhen the evidence is evenly
balanced in “equipoise,” as otherwise one partyidence would be preponderant.
Schaffer v. Weas126 S. Ct. 528, 537 (2005). The Third Circuitladsed this matter as
well more recently.L.E. v. Ramsey Board of Educatj@85 F.3d. 384; 2006 U.S. App.
LEXIS 1582, at 14-18 (3d Cir. 2006). Thus, thetypaearing the burden of persuasion
must prove its case by a preponderance of the meg@ burden remaining with it
throughout the caselaffess v. Council Rock School Distri2006 WL 3097939 (E.D.
Pa. October 26, 2006). Here, the Parent requéstetearing and was therefore,
assigned the burden of persuasion pursuant to fectzend also bore the burden of
production. The evidence was not in equipoisehengsues of evaluation and IEP
implementation , as the Parent’s evidence was piagrant, and therefore the Schaffer
test on burden of proof did not apply. The evigewas more closely matched on the
issue of graduation, but the District’'s evidencesgnted by each of Student’s teachers
was persuasive, making the case that graduatiometasappropriate although the
District could have been justified had it reachieel @pposite conclusion.

Credibility

During a due process hearing the hearing officen&ged with the responsibility of
judging the credibility of witnesses, weighing esiite and, accordingly, rendering a
decision incorporating findings of fact, discussénd conclusions of law. Hearing
officers have the plenary responsibility to makepiess, qualitative determinations
regarding the relative credibility and persuasigsnef the witnesses”. Blount v.
Lancaster-Lebanon Intermediate Ur@i003 LEXIS 21639 at *28 (2003).

The Parent was particularly credible, especiallglaes did not overstate her case, and as
she admitted her ambivalence regarding an evahlyatiohooling at home versus the
school building, and whether or not Student waglye® graduate. Although her
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reticence to discuss very personal family matteas wnderstandably a reaction to her
own ongoing traumatization, it is here noted that finally discussing them at the

hearing because she believed her oath requiredwsasttourageous and lent weight to
her overall testimony. The parent advocate’s iestly appeared to be forthright and as
requested he confined his testimony to his recaief events in which he participated,;

his contribution to the body of this hearing offiseunderstanding of the case was
appreciated. For purposes of deciding the isseesq this hearing officer agrees with
the District that the testimony and report of therddt’'s expert should be disregarded.
The expert is not a certified school psycholodigg,research was regarding terminally ill

children, and the District did not have accesshwreport until July 2011 after the due
process hearing had been requested. However, fpoges of helping the Parent and
Student choose services under compensatory edndasidindings may be helpful.

For the most part, with two notable exceptions thdtnot bear heavily on the outcome

of this decision, the District withesses conveyexgiase of honesty and cooperation, and
were credible. Although the guidance counselortAedschool psychologist made
incorrect judgments regarding evaluating Studdety reasons for delay appeared to
arise from an overcautious deference toward therPaather than an attempt to evade
their responsibilities to Student. The assistapesintendent for special education
inherited a difficult position and it is not cleahy, when she issued a directive regarding
sending a PTE, that directive was not followedveaiher forthrightness during
testimony it can only be concluded that she truttatiher directives would be followed
and given her many responsibilities did not fine tleed to check up on her staff. The
school psychologist conveyed a sense of caringcangpassion toward Student and the
Parent. Had the PTE been issued earlier, andfbsle discussed special education with
the Parent in detail, the outcome of this childighhschool experience could have been
very different.

At the request of the hearing officer, and overittigal and continuing objections of the
District, most of Student’s teachers testified.eyleach were able to explain how they
graded Student given Student was on homeboundiatistin and later Instruction in the
Home. They have the discretion to assign gradestlas discretion can be over-ridden
only by the building principal and presumably tluperintendent. The structure of their
relationship with the home teacher either did mmioeirage their making inquiries as to
how much work Student actually did and with how massistance and how much
prompting, or their experiences in the past witk garticular home teacher did not lead
them to think that they had to inquire. The singlest troubling aspect of whether or not
Student qualified for graduation was the senioeaesh project. The English teacher
may or may not have given Student a passing graddé known the extent to which the
Parent and the home teacher contributed to complétis assignment. What however
must be acknowledged is that he also had no alesatay of knowing which of his
Students in attendance at school had some, oragesat deal of, help from their
parents, friends or siblings on the research ptojatthough this hearing officer’'s
personal preferences and practice may have letbHer a more circumspect and more
demanding instructor, she accepts the practiceeandusion of the English teacher,
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particularly as the Parent was fully complicit liietmanner by which Student’s research
paper requirement was fulfilled.

The home teacher provided credible testimony. al$ abundantly clear that she had
compassion for Student and that she did the best@hld both before and after Student
was identified as eligible for special educati@he was unequipped to provide specially
designed instruction and emotional support seryi@ed to conduct progress monitoring
on IEP goals, not because of unwillingness, buabse she was ill-served by the person
responsible for training and monitoring her.

Identification

Special education issues are governed by the bhaig with Disabilities Education
Improvement Act of 2004 [IDEA] which took effect daly 1, 2005, and amends the
Individuals with Disabilities Education Act. 208IC. § 140@t seq(as amended,
2004). The IDEA sets forth the responsibilitiesr{anonly referenced as “child find”
responsibilities) borne by school districts foemdifying which children residing in its
boundaries are in need of special education aatkeekervices such that “[all] children
with disabilities residing in the State...regardletthe severity of their disabilities...are
identified, located and evaluated...” 20 U.S.C. 8(4)(3). Parents do not have a duty
to identify, locate, or evaluate their child punsuto IDEA. This obligation falls squarely
upon the district.Hicks, ex rel. Hicks v. Purchase Line School D&51 F.Supp.2d
1250, 1253 (W.D.Pa., 2003), citing,C. v. Central Reg'l Sch. Dis81 F.3d 389, 397
(3d Cir.1996).

When Student entered the District for the 2008-28%ol year the Parent disclosed that
Student was taking psychotropic medication, butrditidisclose the nature or extent of a
significant trauma the family had experienced. Bypifiary 2009 the school staff had
Student on the radar screen because of some cargéehaviors, and discussed Student
with the Parent and among themselves at a ChildySfeam meeting. The District
decided to defer issuing a PTE for special educatlmibility under the IDEA or a 504
Service Plan because of Parent’s clear reluctaAttbough this hesitation was
acceptable for a brief period, perhaps to givestif®ol a chance to know Student better
and perhaps to work more on gaining the Parent&,ta bright red flag was raised when
the District received a request for homebound uasion from a psychiatrist who cited
“severe problems with focus and attention”.

It was at this point, in mid-March 2009 that thest@dict should have issued a PTE,
regardless of whether or not it thought the Panentld approve. It was the District’s
obligation to notify the Parent, in writing, thatbielieved an evaluation was needed, give
the Parent a written description of the proposeduation, and provide a copy of the
procedural safeguards notice. If the Parent dp@ge Student could have been
evaluated and identified. If the Parent did nqirape, or took no action, the District
would have had the choice of whether or not to estja due process hearing to obtain an
order for an evaluation over the Parent’s objectiie have no way of knowing whether
or not the Parent would have given permission foewaluation. What we do know is
that the Parent did not have the tools to givermiad consent or informed disapproval.
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The school psychologist presented as a particukemy and empathic person; given the
chance for a long, unhurried meeting with her andrgthe chance to read the
Procedural Safeguards at leisure there is no redasoonclude that the Parent absolutely
would not have approved the PTE. Accordingly tfthat the District failed in its child
find obligation to Student by not issuing a PTEd @hat the PTE should have been
issued, signed and returned no later than MarchT3i&. 60-day period for completion of
an evaluation would have expired on May 30, 20G9there is no doubt that once
evaluated Student would have been found eligitepecial education. Allowing time
for an IEP meeting at the end of the 2008-2009 alcywar, there should have been an
IEP in place at the start of the 2009-2010 schealy The remedy for the District’s child
find violation will be discussed below.

Appropriateness of Student’'s Special Education frog

“Special education” is defined as specially destymstruction...to meet the unique
needs of a child with a disability. ‘Specially dgged instruction’ means adapting, as
appropriate to the needs of an eligible child ..dbetent, methodology, or delivery of
instruction to meet the unique needs of the clhiéd tesult from the child’s disability and
to ensure access of the child to the general adune so that he or she can meet the
educational standards within the jurisdiction & ublic agency that apply to all
children. C.F.R. 8300.26

In Board of Educ. of Hendrick Hudson Central Schodtit v. Rowley458 U.S. 176,
206-07, 102 S.Ct. 3034. 3051 (1982), the U.S. Snpr€ourt articulated for the first
time the IDEA standard for ascertaining the appetapness of a district’s efforts to
educate a student. It found that whether a didtas met its IDEA obligation to a
student is based upon whether “the individualizegcational program developed
through the Act’'s procedures is reasonably caledl&h enable the child to receive
educational benefits.” Thus, benefits to the chilast be ‘meaningful’. Meaningful
educational benefit must relate to the child’s po&d. SeeT.R. v. Kingwood Township
Board of Education205 F.3d 572 (3 Cir. 2000);Ridgewood Bd. of Education v. N.E.
172 F.3d 238 (8 Cir. 1999);S.H. v. Newark336 F.3d 260 (3 Cir. 2003) (district must
show that its proposed IEP will provide a childiwmeaningful educational benefit).
Furthermore, an IEP must be specific enough toessdall a child’s identified needs,
academic, functional and behavioral. 20 U.S.C181d)(1)(A)(i)(I1), (1V); Christen G.
v. Lower Merion Sch. Dist., 919 F.Supp. 793 (E.B. £996) 20 U.S.C.
81414(d)(3)(A)(iv).

The Third Circuit articulated its position that edtion is more than academics and
involves emotional and social progress in its hajdihat an IEP is appropriate if it offers
meaningful progress iall relevant domains under the IDEAmphasis addedM..C. v.
Central Regional S. D81 F.3d 389 (8 Cir. 1996), cert. den. 117 S. Ct. 176 (1996).
Recently, turning to its finding in M.C. when deicig Breanne C. v. Southern York
County SchodDistrict, 2010 WL 3191851, M.D. Pa, Aug 11, 2010 our T@iccuit

noted that when an eligible child receives an BBt IEP must be reasonably calculated
to afford the child the opportunity to receive a¢amingful educational benefitShore
Reg'l High Sch. Bdbf Educ. v. P.$381 F.3d 194, 198 (3d Cir.2004Ridgewood Bd. of
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Educ. v. N.E.172 F.3d 238, 247 (3d Cir.1999)] and that an IBRfers a meaningful
educational benefit when it is more than a triaitiéémpt at meeting the educational needs
of the student, and it is designed to offer thédcthie opportunity to make progress in all
relevant domains under the IDEA, including behaadicsocial and emotional.

The evidence brought forth during this hearing sstgthat Student’s IEP did not
address Student’s need for emotional support, wadesigned to be delivered in the
least restrictive environment and was not approglgiamplemented in the chosen
environment. The home teacher was not a speaigiadidn teacher, she did not have
secondary general education credentials, she didnuerstand the nature and purpose of
special education, and she did not understand @segnonitoring. This is not to say that
the home teacher was anything but kind, well-intered, hard-working and
compassionate. It is not her fault that she wasnpo a position for which she was not
prepared and that she received minimal if any sugra guidance. A regular education
teacher can provide instruction to special edunattadents in close collaboration with a
special education teacher, and this is done véegtfely in many inclusion models.
Unfortunately the home teacher and Student wetatesbfrom a school environment,
and the necessary ongoing support of a speciabéidaacollaborating teacher was not
provided. Given that Student’s IEP neglected Sttideneeds for emotional support, and
was not appropriately implemented, and was noveedd in the least restrictive
environment the District denied Student FAPE friva ¢ffective date of the IEP until
Student’s graduation from high school. The remiedyhis denial of FAPE will be
discussed below.

Compensatory Education

For eligible students, special education and rdlagevices are the critical constituents of
a freeappropriatepublic education (FAPE). Special education hassdbcal point
specially designed instruction (SDI), which todmpropriateadapts to an eligible child’s
unique needs the content, the methodology, or¢heey of instruction, with access to
the general curriculum in the least restrictiveimmment that allows the meeting of state
education agency standards for all. The IDEA autlesrhearing officers and courts to
award “such relief as the Court determines is gmpate” 20 U.S.C. § 1415(h)(2)(B),

and compensatory education is an appropriate remegywhen a school district has
failed to provide a student with FAPEester H. v. Gilhoql916 F.2d 865, 871-73 (3d

Cir. 1990) The purpose of compensatory education isplace those educational
services lost because of the school district'sifail [d.] Compensatory education is due
Student based upon the District’s failure to evidwnd identify Student and develop an
IEP with measurable goals approached through dpedesigned academic instruction
and emotional supports, both delivered directly amdonsultation with qualified special
education staff, in the least restrictive environineOnce Student’s IEP was created, it
was inappropriate and Student was denied FAPEaatbas of instruction, emotional
support, and restrictiveness.

The standard for determining whether and to whagréxcompensatory education should
be awarded was summarized by the Third CircuMi@. v. Central Regional School
District, 81 F. 3d 389, (3d Cir. 1996). As the CourMrC. observed, when a school
district fails to deliver that to which a studestentitled, an award of compensatory



18

education is justified. Traditionally in the Thi@ircuit the calculation of the
compensatory education due was generally made dowanrby-hour basis. However, in
2006 in a case concerning gifted education, Comneaittv Court created an alternative
standard, requiring the decision-maker to basenamdaon what it will take to bring the
student to the point he or she would have beeatifar the deprivation of FAPEB.C. v.
Penn Manoy 906 A.2d 642 (Pa. Cmwilth. 2006). The circumsésnaf this case are such
that this hearing officer chooses to calculate cemspatory education according to the
M.C. standard. Th#&1.C. Court, while recognizing a district’s responsityilio correct its
failure to provide FAPE, also excludes from thecakdtion of the compensatory
education period, “the time reasonably requiredHtierschool district to rectify the
problem”. | must therefore determine the “reasdém#éime” for fulfilling the District’s
duties under the IDEAand estimate the reasonable rectification dedudtip
compensatory educatidn.

Above were outlined the details of the Districtescbming aware that an evaluation was
needed, the reasonable time allowable to get tavi®toident better and to work with the
Parent, and the time for obtaining permission @l@ste Student, finding Student eligible
and designing an appropriate IEP. The “reasonailéication period” in this case is
from February 2009 to the end of the 2008-2009 alcyxear. Therefore Student is
entitled to compensatory education as Student Wigible for special education and went
unidentified and without an IEP for the entire 280 school year and for the 2010-
2011school year until the effective date of StugeDecember 2010 IEP. Further, given
that the IEP was inappropriately implemented anveled in the most restrictive rather
than the least restrictive environment, Studentinared to be denied FAPE and is
entitled to compensatory education from the efiectiate of the December 2010 IEP to
the date of Student’s graduation in June 2011 .eGthat student should have been
identified and given special education supportssardices in the school or at least in an
alternative school environment during the firsttwor of the award entitlement, and
given that the special education that was finalfgred was inappropriate and unduly
restrictive, Student will be given full days of cpemsatory education, that is, five hours
per day, for every day that school was in sesgroluding summers, for two years, that
is from the beginning of the 2009-2010 school yeahe date of Student’s graduation in
June 2011.

The Parent and Student may select the form ofdhgensatory education so long as it
addresses any appropriate developmental, reméaatatial, transitional or therapeutic
service identified as needs in the District's ERl/anin the Parent’s expert’s report.
There are financial limits on the Parent’s and 8tu@ discretion in selecting the
appropriate services, in that the costs to theribisif providing the awarded hours of
compensatory education should not exceed the dstl af the services that were denied.
Full costs are the salaries and fringe benefitswioaild have been paid to the actual
professionals who should have provided the Dissgevices and the actual costs for
salaries, tuition and transportation for contractervices. This principle sets the
maximum cost of all the hours or days of the conspéary education awarded. The

"W.B. v. Matula, 67 F.3d 484, 501 (3d Cir. 1995).
8 M.C. v. Cent. Reg’l Sch. Dist., 81 F.3d at 397.
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Parent and Student may balance expensive and ingixpanstruction or services so

long as the total cost and hours do not exceechthemum amount. The Parent and
Student also may use fewer hours of expensive@o long as the maximum dollar
amount is not exceeded. Finally, the Parent moisbe required to make co-payments or
use personal insurance to pay for these services.

The time for utilizing compensatory education avearthay extend beyond age 21.
Lester H. v. Gilhoqgl916 F.2d 865 (3d Cir. 1990). Such flexibilityparticularly crucial

in a case like this one where Student is beginthiegsecond semester of first year of
community college and may not complete collegeiur fyears given the nature of
Student’s disability. Therefore, Student may umedompensatory education award up to
the date of Student’s twenty-sixth Jbirthday. Although the compensatory education
may not be used to pay for tuition, books or fdes post-secondary institution (college

or trade school), in addition to the descriptionabthe hours may be used for course-
related tutoring, counseling, assistive technoliogjuding hardware and software, and
tools/equipment for use in a post-secondary setting

Graduation

The federal regulations implementing the IDEA requihat school districts provide
FAPE to children with qualifying disabilities untihe age of twenty-one. 34 C.F.R. §
300.121 This obligation, however, does not apply where thisabled student has
“graduated from high school with a regular highaadiploma.” 34 C.F.R. § 300.122

The IDEA mandates that a local educational agenagtrprovide parents with written

prior notice whenever the local educational agepmposes to initiate or change the
identification, evaluation, or educational placemefthe child, or the provision of a free

appropriate public education to the child. 20 U215 (b)(3) Graduation from high

school with a regular high school diploma constisus change of placement, requiring
written prior notice in accordance with 8300.503.

Parents have the opportunity to present a complégthtrespect to any matter relating to
the identification, evaluation, or educational gle@nt of the child, or the provision of a
free appropriate public education to such chilbject to time limitations not applicable

in this matter]. 20 USC 81415 (b)(6)(A) Whenevecamplaint has been received the
parents or the local educational agency involvedsuch complaint shall have an

opportunity for an impartial due process hearingicl shall be conducted by the State
educational agency or by the local educational egess determined by State law or by
the State educational agency. 20 USC 81415 (Bf1)(

This matter involves a change of placement to wkiehParent objects and about which
she is entitled to a due process hearing. Thesernse authority for allowing parents to
keep a child with a disability in school in accanda with the child receiving a FAPE
past a district’'s determination that the child lgaaduated. IrSusquehanna Township
School District v. Frances Jthe Commonwealth Court of Pennsylvania heardse ca
involving whether a school district could graduate IDEA-eligible child despite an

objection from the child’s parents. In that ca#es parents objected to the school
district's decision to graduate the child allegititat the school district had never
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provided the appropriate services detailed in thelent's IEP. At the due process
hearing over this dispute, the parents claimedt“the District never provided the
transitional services specified in the 2001 IEBUsquehanna Township School District
823 A.2d 249, 251 (2003). The District countergd avguing that the student had
fulfilled the district’'s graduation requirement3he Hearing Officer determined that the
Student had graduated and that the District hacefine fulfilled the obligations of
providing the Student with a FAPE. Upon reviewtloé case, the Appeals Review Panel
reversed the Hearing Officer’'s decision, deterngrtimat the services detailed in the 2001
IEP had not been provided and awarded the studemfpensatory education. The
Commonwealth Court then heard the case upon revielgon this review, the court
stated, “Although the Hearing Officer did not exgsly determine whether the District
provided the transitional services specified in #1 IEP, we believe that a proper
resolution of that issue is essential in deterngnuwhether [Student] had ‘legally’
graduated, thereby terminating the District's odfign to provide FAPE under the
IDEA.” Id. at 254 The court went on to say, “...regulations...pertagnio...graduation
requirements provide in pertinent part that ‘creldiwith disabilities who satisfactorily
complete a special education program developedbigR team under the IDEA and this
part shall be granted and issued a regular highaddaiploma by the school district...”
Id. at 254(quoting 22 Pa. Code § 4.24(e)). The court thetroat the standard by which
the determination of “legal” graduation must be mad he court stated, “Pursuant to 22
Pa. Code § 4.24(e), in order to graduate, a chitth & disability must satisfactorily
complete a program developed by an IEP team utdetDEA. Therefore, this court
believes that in order for [Student] to graduateyé must be determination that the 2001
IEP was fully implemented, including the implemeimia of the planned transitional
services. This determination must be in addit@nvhether [Student] had obtained the
necessary credits for graduationd. at255. The court found that although the student
had fulfiled the standard graduation requiremerttse IEP had not been fully
implemented. Therefore, in that case, the studest not “legally” graduated and was
still entitled to a FAPE under the IDEA.

Turning to the instant matter then, we must lookath credits toward graduation and
progress toward the IEP goals. It is true that Bginania law delegates the authority to
identify requirements for graduation from high sochim the school board of each district.
24 P.S. 88 16-1605, 16-1611, 16-1613; 22 Pa. Cata&a). The District argues that
the grades assigned to Student’s work are not sutgeeview or challenge in the
context of a due process hearing, noting that Bévenrsa law delegates authority to
assign grades and recommend promotion or reteafistudents solely to classroom
teachers. 24 P.S. 88 15-1531, 15-1532. The Biistiso referencesairfax County
Public Schools38 IDELR 275 (VSEA 2003) ( educators’ gradingidems are to be
given deference by non-educator reviewing pers@regring officer lacks subject matter
jurisdiction to change gradesjacienda La Puente Unified School Distrig? IDELR

885 (CSEA 1997) (process to challenge award ofegadhd credits is distinct from
special education due process), and an OSEP agwporion due deference but not
binding that the IDEA does not address standandsetention or promotion of students
with disabilities Letter to Anonymou85 IDELR 35 (OSEP 2000).
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However, this hearing officer is not persuaded st lacks jurisdiction on the matter of
whether Student’s grades were legitimate and @gadperly awarded. Although the
IDEA is silent, as it is on other issues, | do mder lack of jurisdiction. To draw a
hypothetical example, if the District were corrdwt a teacher’s award of grades and a
District’s award of credits were immutable, therewd be nothing to stop a District, for
any number of reasons, from conferring a minimpHgsing grade in every subject
simply to exit a child from special education, friagh school, and from the district’s
responsibility. This is not the case here. Witle @xception, and that exception does not
lie with the teacher per se, | found that the teeshvho testified at my request were able
to explain with clarity, albeit considerable vaiildip, the basis on which they awarded
Student grades. Although Student in many instadmksot do as much work as the
other pupils, I did not find any instance whereadg was assigned without a rational
basis. This is not to say that, were | the teatieyuld have made the same call in some
instances, but | found no abuse of discretion erpirt of the teachers. In fact on the
whole | found them thoughtful, well qualified, arehsonable and being able to hear
them in person contributed greatly to my level eftainty about Student’s graduation.
Although the matter of the senior research projexg troublesome, as discussed above
under Credibility, given that the Parent was fulymplicit in the manner by which
Student’s research paper requirement was fulfibed, given that the English teacher had
no constructive knowledge of how independently ezdhis pupils completed the

project, | conclude that Student was legitimatelyeg credit for that assignment.

Aside from grades and credits, in deciding whetbegraduate a student an LEA must
also consider the student’s progress in his/herd&hts in making the determination. 34
C.F.R. 300.102(a)(3)() To graduate a student waitdisability under the IDEA, the
student must meet the general graduation requirenaea make progress on or complete
the IEP goals and objectiveShuhran v. Walled Lake Consol. Sch., 839 F.S46p, 474
(E.D.Mich.1993)aff'd, 51 F.3d 271 (6th Cir.1995Automatic grade promotion does not
necessarily mean that the disabled child receivEARE or is required to be graduated.
See, e.g., Rowleg58 U.S. 203, n. 25.

Although the IEP was poorly drafted and poorly iempented, we now have knowledge
from the Parent herself and from the parent adeodhtt Student is enrolled in

community college, is taking courses that are rehadial in nature, is accessing
appropriate accommodations in college without teeistance of a special educator, is
doing well academically and socially, is much méveused, makes eye contact and
holds conversations. Given how Student suffereth@nschool setting in earlier years,
there seems to have been considerable progressitowdgpendence and self-sufficiency
and toward attainment of the IEP goals.

Given consideration therefore of the awarding ofdgs and credits, and progress
towards IEP goals, | find that the District is @t that Student should be considered as
having graduated from high school in June 201theend of the 12grade year.
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Section 504

To establish a violation of 8504 of the RehabilitatAct of 1973, 29 U.S.C. §738 seq.
the Parent must demonstrate that (1) Student&bldid as defined by the At(2)
Student is "otherwise qualified" to participateschool activities; (3) the school or the
Board receives federal financial assistance; ap&tddent was excluded from
participation in, denied the benefits of, or subjeadiscrimination at, the school.
Ridgewood Board of Education v. NE.2F.3d 238, 253 (3d Cir. 1999);).F. v. School
District of Philadelphia2000 U.S. Dist. LEXIS 4434, No. 98-1793, (E.D.P@00);
Nathanson v. Medical College of Pennsylvariaé F.2d 1368, 1380 (3d Cir. 19984
C.F.R. 8§ 104.4(a).

Section 504 requires a recipient of federal furndsake “reasonable accommodation to
the known physical or mental limitations of an athise qualified handicapped” person.
34 C.F.R. 8104.12 (a). Although the Third Cirduais not specifically addressed what is
a “reasonable accommodation” in relation to thed®dhation Act's requirement of an
"appropriate” education, Courts have concludeddahatasonable accommodation
analysis comports with the Third Circuit's explamatthat an "appropriate” education
must "provide 'significant learning' and confer &nmgful benefit,"T.R. v. Kingwood
Township Bd. of EQu@05 F.3d 572, 577 (3d Cir. 200@uotingPolk v. Cent.
Susquehanna Intermediate Unit 863 F.2d 171, 182, 184 (3d Cir. 1988), but that it
"need not maximize the potential of a disabled etid Ridgewood172 F.3d at 247
Molly L v. Lower Merion School Distric1,94 F. Supp. 2d 422 (E.D.PA 2002).

The Parent did not argue that the evidence estalia separate and distinct claim under
8504 in addition to the District’s alleged violai®of IDEA. The Parent’s 504 claim was
based entirely upon the same facts that were asis@rsupport of the IDEA claims. As
the Parent prevailed on the IDEA claims, this deaisatisfies the 504 claims as well.
SeeWest Chester Area School Dist. v. Bruce C., .etl@4 F.Supp.2d 417, 422 n.5
(E.D.Pa. 2002) (court found issue of whether studers entitled to Section 504 Service
Plan to be moot because court found student efigdsl IDEA services).

° A “Handicapped person” under Section 504 of thed®éitation Act is defined as any person who é5h
a physical or mental impairment which substantifithits one or more major life activities, (i) has
record of such an impairment, or (iii) is regar@eschaving such an impairment. 34 C.F.R. 8104.3()).
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Order
It is hereby ordered that:

1. Student’s pendent placement as of the start didlaging was Instruction in the
Home.

2. The District failed to evaluate Student for eligjilyifor special education and/or
504 accommodations in a timely manner.

3. Once Student was evaluated and found eligibledecial education, the District
failed to provide Student with FAPE.

4. Student met the requirements for graduation aettteof the 2010-2011 school
year.

5. As the District failed in its obligation to evaleaand identify Student in a timely
manner, and failed to offer Student FAPE once ifledt Student is entitled to
full days of compensatory education from the fittay of the 2009-2010 school
year to the last day of the 2009-2010 school yaad,is also entitled to full days
of compensatory education from the first day of28@0-2011 school year to the
date of graduation in June 2011. The compensathrgagion will be used in
accord with the parameters presented above, andeaged until Student’s 96
birthday.

Any claims not specifically addressed by this decisind order are denied and
dismissed.

December 12, 2011 Linda M. Valentini, Psy.D., CHO

Date Linda M. Valentini, Psy.D., CHO
PA Special Education Hearing Officer
NAHO Certified Hearing Official



