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INTRODUCTION AND PROCEDURAL HISTORY

Student, adopted by Parehtisom a Central American country in early childhooesides
within the District and was enrolled in a Distrszthool for the first time during the 2012/2013
school year, having attended a private school kordergarten through the end of the
2011/2012 school year{5rade).

Prior to the 2012/2013 school year, the Distrigtduected a psycho-educational
evaluation of Student at Parents’ request, reguitirthe conclusion that Student is not IDEA
eligible. Subsequently, at Parent’s request, tis¢ridt conducted a second evaluation to
determine whether Student qualifies as a protdwaedicapped Student.

Parent disagreed with the District’'s conclusiort thiaudent does not have a disability that
substantially impairs a major life activity, andtiated the current due process complaint in late
June 2013, asserting a 8504 claim only. Parenttd@udetermination that Student’s learning in
the areas of reading and writing is substantiafipaired by dyslexia and asserts that the District
should provide Student with a Service Agreemertte @vidence produced at a hearing
conducted over two sessions in late July doeshaetever, support Parent’s position, as
explained below. The District, therefore, is required to develop a Service Agreement for

Student.

! parents’ positions at the due process hearingréid [Mother] filed the complaint, and unless otfise specified,
will be referred to as “Parent” since she is theeRaprimarily involved in the dispute with the Bist. Student’s
other Parent, [redacted], did not join in the caantl and was called as a witness by the District.



1.

| SSUES

Did the School District appropriately evaluatadgnt to determine whether Student is a

protected handicapped student in accordance wild 85the Rehabilitation Act of 1973 and 22
Pa. Code Chapter 15?

2.

Did the School District correctly conclude tisatident does not meet the criteria to

qualify as a protected handicapped student in darae under 8504 of the Rehabilitation Act of
1973 and 22 Pa. Code Chapter 15, and/or does adtan8ervice Agreement?

FINDINGS OF FACT

Student, [a pre-teenaged] child with an agreedh hiaté of [reacted)] is a resident of the
School District. The District is responsible fatatuating Student and would be
responsible for providing educational servicesluding special education and/or
appropriate accommodations, if Student meets fkerierfor any such services.
(Stipulation, N.T. pp. 19, 20)

Due to developmental concerns at the time Pareiogstad Student in 2002, particularly
a lack of receptive and expressive language, Pareotled Student in early intervention
services, secured Therapeutic Staff Support (TE8S)ces and also worked intensively
with Student to foster language acquisition. (Npp. 218—221)

From kindergarten through fifth grade, Student eslled in a private school, which
provided extensive additional support for readingting and spelling each school year.
Student’s academic skills remained below the lef@eers in the same grade the entire
time Student attended the private school. (N.T157, 158, 162—164, 166—169,
171—176, 179—182, 199; P-50 p. 2)

Parent also provided additional private tutoringptiyghout Student’s school age years,
including currently, when school is in session, aadtinues to work with Student in
reading. (N.T. pp. 224, 225)

When Student was irf‘igrade, Parents requested an evaluation from thigi®ito
determine whether Student had a learning disab{8y3 pp. 1, 8)

In a report dated 1/7/08, the District’'s schoolgigyogist determined that Student’s
cognitive ability is in the average range, withull §cale 1Q (FSIQ) score of 102 on the
WISC-IV (Wechsler Intelligence Scale for Childrentith Edition). All component
index scores were also solidly within the averagee. (S-3 pp. 4, 5)

2 Because Parents were unable to determine Stsdasitial birth date due to lack of records, theydise month
and day that Parents brought Student home as Stsideinthday” and relied on information from thephanage
where Student previously resided that Student wasoximately two years old at the time to desigraabérth year.
(N.T. pp. 216, 217)
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The school psychologist also measured Studentdesmeie achievement using the
Woodcock-Johnson Tests of Achievement-Third Edi{Mi-IIl TA), which placed
Student in the average to high average range dirrgawriting and math, with standard
scores ranging from 93 (Passage Comprehensiod)t¢Story Recall). In the reading
subtests, Student’s percentile rankings were gépevall above the 60 percentile,

with only passage comprehension below that leVispagh still in the average range at
the 3f' percentile. In the Reading Cluster, Student'adad scores were 107 {68
percentile) in Basic Reading Skills and 110 f®rcentile) in Phoneme/Grapheme
Knowledge. (S-3 pp. 5, 6)

The private school reported curriculum-based assests from the beginning of first
grade (September 2007). Student’s grade equivatemée was 1.7 on the Gates-
McGinitie Reading test. The DIBELS assessmentquid®tudent at the 8bercentile
with phoneme segmentation established and nonserskfluency at low risk. (N.T.
pp. 380—382; S-3 p. 2)

The District concluded that Student did not haleaaning disability since both cognitive
ability and academic achievement were well witlhi@ &verage range. Although
language tests also yielded average scores inegsunes other than the Test of Word
Finding, in which Student scored in the low averesgege, Student was determined to be
IDEA eligible in the category of speech/languagpamment. The eligibility conclusion
was based upon the evaluator’'s observation thate8tuineeded a lot of time to formulate
responses on the expressive language portiong dfast of Language Development-
Primary (TOLD-P), as well as the low average saor¢he word finding test. (N.T. p.
379; S-3 pp. 6, 7,9)

Student received speech/language services to adelkpsessive vocabulary needs, but
was exited from those services after meeting algm November 2008. (S-2 p. 2)

In 4" grade (2010/2011 school year), Parent obtainéddependent neuropsychological
evaluation. The pediatric neuropsychologist regmbiioth the ability and achievement
scores from the District’s 2007 evaluation, buielisthe percentiles from the WJ-III as
the standard scores Student had obtained on thecDssassessment. That error made it
appear that Student’'s academic achievement, asuneedsy the standardized test the
District administered, was much lower than the alctesults the District obtained, which
were all within the average range except for twiatasts in the high average range.
(N.T. pp. 51—53, 383; P-7 p. 3; S-3 p. 5)

The neuropsychologist repeated the WISC-IV fora@20 evaluation, also obtaining an
FSIQ score in the average range (99), with albinst®res also in the average rarige.
(P-7 p. 6)

% The 2010 WISC-IV results are substantively ideaitio the District's 2007 results, taking into asobthe
confidence interval included in the District's repavhich indicated that Student’s FSIQ fell betw&¥ and 107.
Similarly, all of the index scores the private exabr reported were within the confidence intenlisked in the
District’s report. (P-7 p. 6, S-3 p. 4).
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The neuropsychologist administered the WIAT-I11I (Misler Individual Achievement
Test-Third Edition) as a standardized measure wdéit's academic achievement and
obtained standard scores similar to the Distr2087 standardized achievement scores.
(P-7 p. 8,S-3p. 5)

Based on the erroneous reporting of the percenatiiks from the District's 2007
evaluation as standard scores, the neuropsycholmmsluded that Student had a severe
learning disability in 2007 that had been succdlysfamediated to the extent that
Student’s reading and math scores rose from thmafisigntly impaired range to the
average to low average range in the three yeavgeketevaluations. For reasons not
explained in the independent report, but appardsgtbed upon the error in reporting the
District’'s WJ-IIl scores, the neuropsychologist cluded that Student had dyslexia,
dyscalculia and dysgraphia. (P-7 pp. 9, 13)

Prior to Student’s enrollment in a District middiehool for the 2012/2013 school year,
Parent requested another psycho-educational ei@iufabm the District to determine
IDEA eligibility due to a specific learning disaiy. The same District school
psychologist who had evaluated Student in 200%&vesd prior evaluation results and
administered standardized and curriculum-based ines®f achievement. (N.T. pp.
377, 378, 385; S-2 pp. 7—10)

In the District's 2012 evaluation, Student’s standized achievement test scores fell
within the average range on all measures of readingng and math achievement other
than the Gray Oral Reading Test (GORT), a testrtieisures oral reading fluency and
comprehension. Student’s subtest scores felbeisiw the average range, except for
accuracy, which was just within the average ran@®eT. pp. 385; S-2 pp. 7—11)

Based upon her observations of Student over thedstong sessions, as well as the
results of the assessments that relied on silexting, the school psychologist concluded
that the GORT results underestimated Student’'smgakills. (N.T. p. 386; S-2 pp. 7,
11)

The psychologist noted in her report that the GQRE administered during the first
testing session, the day after Student returnad &drip to the west coast. Student
appeared tired, and commented on being fatiguéadest appeared more alert at the
second testing session a day later, and perforneicbw the silent reading assessments
and writing assessments. Although Student’s Oealdihg Quotient on the GORT was
below average, it was still not significantly dispant from Student’s average cognitive
ability. (N.T. p. 386; S-2 pp.7, 11)

The District again concluded that Student did reateha learning disability, since
Student’s academic achievement was commensurdiecagiitive ability and found no
other basis for IDEA eligibility. (S-2 p. 12)

Although both Parents indicated that they disagmeéid the District’s 2012 IDEA
evaluation report, they took no further formal aotbefore Student began the 2012/2013
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school year in regular education classes. Pameetsvith the District in October 2012 to
discuss Parent concerns, classroom supports anthawadations for Student. (N.T. pp.
226—230; P-8)

In December 2012, Parent obtained a second indeperdaluation by a certified school
psychologist in training to become a neuropsycheto@he evaluator administered both
the WIAT-III and the WJ-IIl NU (Normative UpdateShe obtained subtest standard
scores that were, with one exception, within therage range (85—115), and were
generally consistent with the 2010 private eva@ratest scores, and with the District’s
2007 evaluation in terms of the range of scoresl.(Np. 31—33, 58; P-1, P-2 pp. 2, 3,
P-7p. 8, S-3p. 8)

Based upon Parent’s report and the conclusioneohéuropsychologist in 2010, the
evaluator noted in her report that Student hachgrdisis and history of dyslexia,
dysgraphia and dyscalculia. She did not reviewliistrict's 2007 ER and, therefore, did
not know of the error in transcribing the Distrec2007 achievement test results from
which the history of dyslexia apparently arosee 8bncluded that despite average
performance on standardized achievement testsetaedntinued to exhibit unspecified
“subtle phonological processing difficulties thae &nherent in a diagnosis of dyslexia.”
(N.T. pp. 42—44, 47, 48; P-2 p. 5)

The evaluator further concluded that although Stutippear[ed] to have made great
gains through intervention up to this point, subtkaknesses may continue to be present
as [Student] develops into adulthood.” (P-2 p. 5)

The evaluator listed a number of adverse effees thay” arise from such “subtle
weaknesses” and made a number of recommendatioasService Agreement based
upon needs arising from dyslexia, including oratitey, untimed tests, reduced spelling
requirements, minimal oral reading, reduced hom&wapportunity to submit alternative
assignments, reduced copying tasks, reduced fola@nguage requirement, textbooks
and literature books provided on tape. (N.T. pp2 pp. 5, 6)

After reviewing the District’s 2007 test results fhe first time during her testimony at
the due process hearing, including the correcdsta@hscores from the WJ-III that were
not included in the neuropsychologist’'s 2010 eviaduereport, the independent school
psychologist admitted that the District's 2007 assgents revealed no evidence of a
learning disability and provided no basis for th@dusion that Student had a history of
dyslexia. The independent school psychologistuveble to determine a basis for the
conclusion of the neuropsychologist, which she aggbin her report, that Student had a
history of dyslexia. (N.T. pp. 53—55, 60—62 ; $-3)

* The actual standard scores the independent spsgohologist obtained on the WJ-I1I iff §rade were somewhat
lower than those reported by the District thgtade on some subtests. Two of tfleyfade WIAT-III reading
subtest scores were higher than those obtaineleoyntependent neuropsychologist in 2010. Thedusgord
decoding score dropped from 94 in 2010 to 83 in220it still fell within the low average range. .INp. 63; P-2

p. 2) The WIAT-III reading composite scores weirtually identical in 2010 and 2012. (P-2 p. 2, B-8).
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Parent’s independent school psychologist also d@éldnihat only one reading subtest
score (Word Reading) from the WIAT-III administerdeyg the neuropsychologist in 2010
was significantly discrepant (lower by more thanpbihts) from Student’s FSIQ, and
that Student’s subtest scores on other assessthahtaeasured the same skills were in
the average range and consistent with Student® FEN.T. pp. 59, 60; P-7 p. 9)

The independent school psychologist found no Hasia learning disability diagnosis
based upon an ability/achievement discrepancy yrstandardized ability/achievement
assessments, including her own testing. (N.T6fp-67; P-2 pp. 2, 3, P-7 p. 8, S-2 p. 8,
S-3p. 5)

To support her conclusion that Student has dysplodgslexia, characterized by poor
phonological processing skills, the school psychsiorelied upon the history of
intervention, particularly the Wilson Reading PragrParent provided, as well as the
phonological processing subtest of a language sis=ed that fell in the borderline
range. (N.T. pp. 73—75; P-2 p. 4)

Without teacher input or a classroom observatioa gvaluator could not conclude that
the effects of the pattern she discerned that “nadfgct Student’s school performance
actually has an adverse effect, that Student delnneeds the accommodations she
recommended, or will need them in the future. (Nd. 75, 76)

Also in December 2012, Parent obtained a repaasséssments administered by a
reading specialist who was to begin tutoring Stadeneading. The assessments were
done to determine Student’s reading level pridvegginning instruction. (N.T. pp. 129,
131, 132; P-5, P-6)

The reading tutor concluded that Student’s decodkilis are “fine,” that Student has no
difficulty with letter/sound relationships and neet instruction in that area. She further
reported that when reading aloud, Student can stafat the main idea of a passage.
She also noted that Student’s fluency is “weak” tirad details are lost as miscues
increase. (N.T. p. 136, P-6 pp. 3, 4)

Based upon the results of Qualitative Reading Itorgr(QRI) word list component, the
reading specialist placed Student’s instructioeeél at the —7" grade level. Student
was in the middle of Bgrade at the time of the assessment. (N.T. pb.136; P-6 pp.
2,3)

Although the reading specialist placed Studenhaf' grade instructional level on the
oral comprehension portion of QRI, the actual ssamdicated that Student was
independent at thé"4-5" grade level. A chart included in the report pth&udent at
the 4"-5" grade independent reading level, as well as icttmal at the % grade level.
The reading specialist acknowledged in testimoay #tcording to the actual scores,
Student’'s was independent at both theadd &' grade reading levels, although Student
actually performed better at th® §rade level. (N.T. pp. 137—139; P-4 pp. 1—3)



34.

35.

36.

37.

38.

39.

40.

The District school psychologist evaluated Studenthe third time in March 2013,
again at Parent’s request, to determine whethetetihas a disability that substantially
affects a major life activity, and, therefore, ipratected handicapped student, eligible
for services under 8504 and Chapter 15 of Pennsidismeducation regulations. (N.T.
pp. 378; S-1)

The school psychologist assessed Student on thil Vé&ding tests, on which all scores
were again well within the average range and ctergisvith prior standardized
achievement test results. (N.T. p. 391; S-1p. 7)

The 8504 evaluation also included review of Studamfport card grades at mid-year,
teacher input, including behavior ratings, andsrieem observatiors.(S-1 pp.4—7)

In preparing the March 2013 evaluation, the Dissithool psychologist also considered
the results of the independent evaluations thagrRdrad obtained and provided to the
District. She concluded that neither the evalumsibe conducted nor the results of the
evaluations Parent provided support the conclugiahStudent has a disability. (N.T.
pp. 386—388, 391, 392; S-1p. 1)

After the 2012/2013 school year ended, Parent mbteanother independent assessment
from a reading consultant who is a certified Or@iiingham instructor/trainer and
former special education teacher. Student’s saumdbe tests she gave generally fell
into the lower end of the average range, and ineldcthat Student’s reading
comprehension is at th& grade level, with word attack at approximatelyid-6i" grade
level and single word reading at approximately'ajgade level. On the DIBELS fluency
probe, Student read 125 words correct/minute,erfitsw risk” range. (N.T. pp. 79—

81, 88, 89—93, 97, 99, 103; P-3, P-4)

The evaluator concluded that Student has “defigitsfecoding, fluency and spelling and
exhibits “subtle weaknesses in phonological praogssbut noted that Student
demonstrated mastery of “basic phonetic analysiis’sknd that although reading

slowly, Student attends to and is able to extrasammng from what is read. The
evaluator did not administer a phonological procestest. The evaluator’s conclusion
that Student has reading deficits is based updempatshe detected in the test results, as
well as inconsistencies she found in Student'sgedormance over the years that, based
on her experience, she believes provide more irdtiom than the scores alone. In the
evaluator’s opinion, Student’s profile “looks likemeone who has had...remediation
[for] dyslexia.” (N.T. pp. 93—103, 105; P-4 p. 3)

The recommendations for accommodations in the 208 report are the same as those
in the December 2012 independent evaluation repldre recommendations are based, in

® The District provided Parent input forms to bBtrents. Parent testified that she did not reea#tiving the form
in connection with the 8504 evaluation, but thetidlis 2012 IDEA evaluation was completed jusea/fmonths
earlier and included information from the inputrfoParent completed at that time. (N.T. pp. 312,393; S-2 p.

2)
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part, on the evaluator's experience with middle higth school students with dyslexia.
(N.T. pp. 104, 105; P-4 pp. 5—38)

Student's 8 grade report card grades in academic subjects pvenexrily in the “B”

range throughout the school year. Student’s fynatles were B in language arts, social
studies and reading, A- in math and B+ in scierde.concerns were expressed by
Student’s science, language arts, math, socialestizohd reading teachers with respect to
grade level reading, writing, subject matter corhpresion, or any other aspect of
Student’s classroom performance. Student was gliacthe &' grade core reading class
to which 8" grade students who are reading on grade levelssigned. The reading
teacher considered Student an average reader &f trade level. (N.T. pp. 203—210,
329, 330, 333, 334, 363—365, 369, 432—435, 437445, 454, 455, 460, 469, 471,
S-4)

The District has a Response to Intervention (R®l)gy which includes offering Tier 1
interventions to all students at any time in adissles when additional academic assistance
and support is needed to maintain adequate perfar@and assure understanding. The
interventions include, in general, differentiatedtruction, instructional, assessment and
organization accommodations, extra help/tutorirayjged at lunch and/or after school,
student/parent attendance at team meetings, oppteesufor parents to monitor progress
and contact teachers. More specific Tier 1 intetie@s include advance notice of tests,
alternative assessments, tests read aloud, exténuefbr tests, step by step instructions,
adapted class work, adapted homework, prefereseating, chunking long-term
assignments, extended time for class work/homewStkdent sought or was provided
several Tier linterventions throughout the schealryas were many other grade level
peers. Tier 2 interventions were never recommeiffae8tudent. (N.T. pp. 336—341,
354—357, 359, 366, 369, 445, 469; S-5 pp. 1, 8)

One of the Tier 1 interventions available in dligrade classes, and encouraged but not
required, is the use of “test correctives” on assets, generally formative assessments,
i.e., quizzes and interim tests. When used by the teash&tents who demonstrate a lack
of understanding or mastery, generally of a paldicconcept or skill that was tested,
have the opportunity to access another of the Tiaterventions, re-teaching, and then
re-take the quiz or test and have the higher somwat toward the final grade. (N.T. pp.
325, 326, 342—346, 357, 358; S-5 p. 8)

The District's RTI and grading policies were implemted to assure that the focus of the
teaching staff is on instruction and on assuringests’ understanding of the material
that is taught. (N.T. pp. 323—325)



DISCUSSION AND CONCLUSIONS OF LAW

Legal Standards

As noted above, the claims in this case were brosiglely under the statute prohibiting
disability-based discrimination, commonly refertedas “8504 of the Rehabilitation Act of
1973” or simply “8504,” found at 29 U.S.C. 8794(&504 provides that,

No otherwise qualified individual with a disability the United States, as

defined in section 705(20) of this title, shallledp by reason of her or his

disability, be excluded from the participation g, denied the benefits of, or be

subjected to discrimination under any program ¢iveig receiving Federal

financial assistance.

Notwithstanding language which, by its plain teypr®scribes discriminatory conduct by
recipients of federal funds, in the context of eation the protections of 8504 are considered co-
extensive with those provided by the IDEA statutihwespect to the obligation to provide a
disabled student with a free, appropriate publiecation (FAPE).D.G. v. Somerset Hills
School District, 559 F.Supp.2d 484 (D.N.J. 2008%hool District of Philadelphia v. Deborah A.
and Candiss C., 2009 WL 778321 (E.D. Pa. 2009).

The protections of 8504 are implemented by fedegulations found at 34 C.F.R.
88104.32—104.37. In addition, Pennsylvania hagpsetl regulations implementing 8504 in the
context of prohibiting discrimination on the basfaisability and providing educational services
in the public schools, found in 22 Pa. Code §81515-+1 (Chapter 15). As explained in 815.1:

a) This chapter addresses a school district’s respiitgito comply with the
requirements of Section 504 and its implementimgliegions at 34 CFR Part
104 (relating to nondiscrimination on the basi®afdicap in programs and
activities receiving or benefiting from federaldimcial assistance) and
implements the statutory and regulatory requiresiehSection 504.

(b) Section 504 and its accompanying reguiatigrotect otherwise qualified

handicapped students who have physical, mentaatthimpairments from
discrimination because of those impairments. Thedad its regulations require

10



public educational agencies to ensure that theskests have equal opportunity to
participate in the school program and extracuracactivities to the maximum
extent appropriate to the ability of the protedtedidicapped student in question.
School districts are required to provide theseestiglwith the aids, services and
accommodations that are designed to meet the ednahheeds of protected
handicapped students as adequately as the neredsltdndicapped students are
met. These aids, services and accommodations rolyle but are not limited to,
special transportation, modified equipment, adj@stts in the student’s roster or the
administration of needed medication. For purpo$élseochapter, students protected
by Section 504 are defined and identified as ptetebhandicapped students.

Despite the congruence courts have found betweEA l&nd 8504, however, it is
important to keep in mind that the statutes difficfiocus. The primary focus of 8504 is to “level
the playing field,”.e., to assure that an individual, specifically, a sd¢ramged student in this
context, is not disadvantaged in education based apisability. As stated i@Ghavez v.

Tularosa Municipal Schools, 2008 WL 4816992 at *14, *15: (D.N.M. 2008):

“In contrast to the IDEA, Section 504 emphasizgsal treatment, not just
access to a FAPE. In other words, the drafte&eotion 504 were not only
concerned with [a student] receiving a FAPE somew/&s was the case
with the IDEA), but also that a federally fundedgram does not treat
[the student] differently because [she is disabled]

Unlike the IDEA, Section 504 does not only lookndiat is a FAPE,

but also what is fair.Ellenberg v. N.M. Military Inst.,478 F.3d

at 1281-82 n.22 (quoting C. Walker, Nofelequate Access or

Equal Treatment: Looking Beyond the IDEA to Section 504 in a
Post-SchafferPublic School, 58 Stan. L.Rev. 1563, 1589 (2006)).

Elements of a 8504 Claim

To assert a successful 8504 educational discrimimataim, a parent must prove four
elements: 1) that the student has a disabilityh&) he or she is otherwise qualified to
participate in school activities; 3) that the LE#ceives federal financial assistance; 4) that the
student was excluded from participation in, deriebenefits of or subjected to discrimination
at school. Andrew M. v. Delaware Valley Office of Mental Health and Mental Retardation, 490

F.3d 337, 350 (3 Cir. 2005);School District of Philadelphia v. Deborah A.

11



Pennsylvania law defines a 8504/chapter 15 “ptetebandicapped student” as
A student who meets the following conditions:
(i) Is of an age at which public educatisrffered in that school district.

(i) Has a physical or mental disability which substhtilimits or prohibits
participation in or access to an aspect of theesttisl school program.

Is not eligible as defined by Chapter 14 (relatmgpecial education services and
programs) or who is eligible but is raising a clafdiscrimination under 815.10
(relating to discrimination claims).

Since the January, 2009 effective date of the Addendments Act of 2008, which
expanded the definitions of both “substantial imp&nt” and “major life activity” under 8504,
as well as the ADA, specific learning disabilityesplicitly included within the definition of a
substantial impairment. Both reading and leararegexplicitly included in the definition of
major life activity. 8e 34 C.F.R. 8104.3j(2)(i), (ii).See also, Protecting Students With
Disabilities: Frequently Asked Questions About Section 504 and the Education of Children with

Disabilities, found on the Office of Civil Rights (OCR) website

Claims, Positions and Resolution

The dispute in this case centers on the fundaméhtashold question whether Student
gualifies for a Service Agreement under Chaptei.25whether Student is a “protected
handicapped student,” specifically, whether Studiexstdyslexia, a learning disability that
substantially impacts Student’s ability to reachebjective evidence in this case establishes
without doubt that Student’s reading ability, asaswed by standardized achievement
assessments, is commensurate with Student’s cenysieasured cognitive ability, and
therefore, that Student does not have a learnsapdity in reading. (FF 6, 7,9, 12, 13, 19, 25,
26, 27, 35) Moreover, viewed as a whole and aively, curriculum-based assessments, as

well as standardized tests given to Student bg\aluators, including tests administered by
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Parent’s expert witnesses, consistently found $ti’glecading ability to be within the average
range and at grade level. (FF 7, 8, 13, 16, 172@,131, 32, 33, 35, 36, 38, 41)

As noted above, the focus of 8504 and Chaptes b5 iequal access to educational
services and assuring that students who have digadiinditions are not placed at a
disadvantage in relation to same age and same-pgesas. Assuring a “level playing field” is
access-oriented, not result-oriented—there caroltessurance of the educational/achievement
results that devoted and loving parents wish feirtbhildren, or, indeed, of results that equal the
achievement of peers. Parents have a right tocexyméy equal opportunity and must understand
that even on a level playing field, not every childl be a star performer. The right to equal
access also does not guarantee that all acadeskgwall be easy. Most children, at times,
struggle with some skills and concepts in somesafaat that does suggest that every
temporary—or even permanent—weakness is an indrcafi disability.

The evidence in this case suggests several solarcBarent’s belief that Student has a
disability. First, Student’'s academic achievenaad skills remained lower than peers at the
same grade level in the private school. (FF 3atThowever, is not particularly surprising for a
number of reasons, and does not support the clmtStudent has a disability in reading.

As the District point out, because of the significaeost of private school tuition, the
student population in private schools is genenalbre affluent. Private schools often have a
curriculum that is more rigorous and/or that ise@ad more rapidly than in public schools. If
any private school student is not able to succgshaintain the same pace and rigor as
classmates, it is not surprising that he or sheldvceive the kind assistance Student received,
in the form of the extra services the private stheading teacher described in her hearing

testimony. (FF 3) Indeed, there would be littl@nything, to justify the cost of a secular
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private school if both the curriculum and the leskassistance available to students mirrored the
curriculum and services available in public school.

Moreover, the conclusion that the private schogypation is likely to be more affluent,
typically, than a random sample of students atsdime grade level has farther reaching
implications in this case than in many others.aAime when most parents who can afford to
send their children to private school were alsy VWi&ely providing infant and pre-school
enrichment activities, Student was living in ant@apage. After being adopted by Parents as a
young child, Student needed intensive remediabactuire the basic speech and language
skills that most typical children, and particulaclyildren from affluent families, develop
naturally from the stimulation of a language-rictvieconment during infancy and early
childhood. After spending at least the first tweays of life, a critical period for mental and
physical development, in such difficult circumstascStudent’s average cognitive ability and
average academic achievement in relation to amationormed sample of same-age peers is a
remarkable indication of strength, not disabilag, well as a testament to the devoted, loving
care Student received and continues to receive Rrarants.

The second source of Parent’s belief that Studasldisability arose from the
egregious error made by the independent neuropkgikbwho evaluated Student in 2010, and
is the only source of Student’s purported “histofgyslexia.” (FF 11, 14)

The independent school psychologist who testified@half of Parent and offered the
opinion that Student should have a Service Agre¢mated that in conducting a proper psycho-
educational evaluation, a school psychologist mesiprior evaluations, looking for consistency
in the pattern of prior test results. (N.T. p. 48)evertheless, she relied only on the

neuropsychologist’s 2010 evaluation report andndidreview the January 2008 District report,
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which would have revealed the very substantialreéhre independent neuropsychologist made in
reporting percentile ranks associated with Studestiindard scores as the achievement test
standard scores that the District obtained whematuated Student. (FF 22) Consequently,
prior to testifying at the due process hearingeRies witness entirely missed the indisputable
fact that the District’s 2007 standardized achiegentest scores were consistent with the
neuropsychologist’s achievement test scores, andviae testing, as she admitted after being
confronted with the error on cross examinationt 2b)

The witness’s failure to review the District’'s 20@5ults clearly led to her unquestioning
acceptance in her own evaluation report of theapsychologist’s conclusion that Student had
dyslexia, dyscalculia and dysgraphitn her hearing testimony, however, Parent’s inddpah
school psychologist admitted that there was noative support for a conclusion that Student
has either a current learning disability or a higtf dyslexia, based upon Student’s ability as
measured by the WISC-IV FSIQ scores, which werestttee in both 2007 and 2010, and in the
achievement test scores that remained consistenteonvumber of evaluations spanning more
than five years. (FF 7,11, 13, 15, 16—18, 21,2827, 31, 32, 35, 38)

Nevertheless, even after reviewing the actual stahsicores obtained by the District in
2007, Parent’s expert school psychologist persistélde conclusion she reached in her 2012
report that Student has dyslexia, based upon tteatgains” Student made through intervention
between 2007 and 2010. (N.T. p. 69, FF ) Theaet “gains” she identified, however, were
based upon the clearly erroneous information repart the 2010 neuropsychological report,
i.e., the comparison between Student’s purported buturately reported achievement test

standard scores in 2007 and the achievement éaxtaatd scores obtained in 2010. In fact,
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Student’s performance on all of the assessmenigekat2007 and 2012 was very much the
same overall.

Information from the private school concerning &tois classroom academic
performance was also consistent with the standaddizst results and with steadily average
achievement, albeit below peers in the private skchdhe private school reported no significant
difficulties in I grade, and reported no “great gains” from the istast, intensive reading
instruction it provided. Rather, the school repdrin £' grade that Student’s reading and
writing skills were strong, and the anecdotal réporere supported by the beginning Sfgtade
reading assessments reported in the District's HERY (FF 8; S-3)

Parent also presented the testimony and assesegsalis of Student’s current reading
tutor, who is a certified reading specialist. Daspbjective test scores indicating that Student
was instructional on grade level when assessecaember 2012, in accordance with the tutor’'s
general explanation of the meaning of scores obthamn the assessments she gave, the tutor
concluded that Student was two years below grad® ie reading. (FF 33) In testimony,
however, the reading specialist could not cleaxiyl@n the basis for her conclusion. The actual
test results indicate that Student was instructianthe ' grade reading level, at least, on
assessments given in the middle Bfggade. The testimony of the Student’s readingter
also qualified as an expert, that a child witH"ageade independent reading level would logically
be instructional at a"grade level—Student’s grade level at the timeheftesting, makes much

more sense.

® If the independent neuropsychologist reviewedDfsrict’s entire 2007 evaluation, it is quite stising that she
did not detect the egregious error she made inrtiegahe achievement test percentile rankingd@asdard scores
before issuing the report. It is difficult to umdand how a careful and objective professionalccoeview the
results of the private school’'s assessments anti¢e@omments that placed Student at or above deadkin
reading skills and not double-check the standaddadhievement test scores that she described irepert as
scores that would be expected of a child in thepared” range of functioningSee P-7 p. 9.

16



In general, it was very obvious that Parent’s wsses attempted to “cherry-pick” the test
results to support the conclusion that Studentlyakexia, despite no objective indication that
the disability ever existed. Both the independstiool psychologist and the reading consultant
who tested Student after the end of the last scywai clearly relied on the error in the 2010
report indicating that Student was, at one timéequeficient in reading skills. Most of Parent’s
expert opinions and conclusions depend on the métiat Student made “great strides” in
reading through intensive remediation between 20@/2010. The purportedly enormous
improvement, however, was based only upon the scamsposition error in the 2010 private
neuropsychological evaluation, and did not actuadigur.

The expert opinions of the witnesses who testifiedehalf of Parent, therefore, are
entitled to no weight with respect to the lingeringsidual, “subtle” effects of the purportedly
remediated disability, since there is no objectaegurate evidence suggesting that any reading
deficit ever existed. The impression that theitesty of the Orton-Gillingham reading
instructor and the independent school psycholomigiarticular, created was that because they
believed in the accuracy of the erroneous 2010rtefheey needed to find an explanation for
Student’s consistently overall average scores enyeassessment since then, and found it in
what appeared to be the overwhelming success eoéthedial services Student received over the
years. In addition, their belief in the existenéa very significant learning disability iri'1
grade, despite Student’s subsequent test perfoenbattthem to detect the “subtle” issues they
divined by, in essence, parsing out, closely seizifig and ascribing great significance to a few
relatively lower subtest scores in the many asseststhat were administered to Student

between 2007 and 2013.
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Moreover, and most notably, neither of the withesgko testified that Student should be
eligible for and receive a Service Agreement testithat Student was actually showing any
effects of the purported reading disability. Rathieey testified in terms of the effects that
“may” occur. (FF 24; P-4)

In the absence of reliable, objective evidence $tatlent now has, or ever had, a
disability that substantially affects reading oy ather aspect of learning, it is apparent that the
District was entirely correct in concluding thau@nt is not a protected handicapped student.
In addition, since Student’s academic achievemanhd the last school year was generally
above average with no greater assistance thanisiiecDoffers to all students who demonstrate
a need for repetition, re-teaching or general etisic@accommodations, the District need take no
further action with respect to a potential disapilinless there is a significant change of
circumstances. (FF 41, 42) Based on the redattisocase, there is no reason to believe that
the District will not be alert to any such changes diligent in addressing any issues that might

arise with Student.
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ORDER

In accordance with the foregoing findings of faatiaonclusions of law, it is hereby
ORDERED that the claims of Parent dd&NIED. The School District need take no action, at
present, to provide Student with a Service Agredraader 8504 of the Rehabilitation Act of
1973 and 22 Pa. Code Chapter 15, as there isiableglobjective evidence indicating that
Student has an impairment that substantially limitsajor life activity, including learning in
general and reading specifically.

Itis FURTHER ORDERED that any claims not specifically addressed by dieisision

and order are denied and dismissed

@ne L. Carnoll

Anne L. Carroll, Esq.
HEARING OFFICER

September 15, 2013
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