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INTRODUCTION AND PROCEDURAL HISTORY

The child named in the title page of this decis{Student) is a resident of the school
district named in the title page of this decisidisfrict). (S-6.) The Student’s Parent, named on
the title page of this decision (Parent), requestapensatory education for Student, and an order
to create or revise an existing Service Agreemagtgement) for Student pursuant to section
504 of the Rehabilitation Act of 1973, 29 U.S.C9487(section 504) and Chapter 15 of the
Pennsylvania Code, the state regulations implemgndgiection 504. Parent asserts that the
District discriminated against Student on the basidisability, specifically by failing to permit
parental participation in developing the Agreemamttrary to the federal and state regulations
implementing section 504. Parent also assertsthigafgreement proposed by the District did
not provide Student with a free appropriate publitication (FAPE) as defined in the section
504 regulations and Chapter 15. The District derileese allegations and asserts that its
Agreement addressed Student’s needs sufficienglydeide equal access to and equal benefit of
the District’s educational services.

The hearing was concluded in two sessions, andettwd closed upon receipt of written
summations. | conclude that the Parent was demieaningful participation, the Student was

denied a FAPE, and both remedial and prospectlief vell be ordered.

ISSUES

1. Did the District fail to comply with the proceduredquirements of section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. 8794 (sectifi) and Chapter 15, by failing to
allow Parent to fully participate in the planningdadevelopment of a section 504 service
agreement?

2. During the relevant period, December 14, 2012 ty 4, 2013, did the District fail to
provide Student with equal access to or benefihefeducational services provided to all



District students, by failing to provide a secti®d service agreement that appropriately
accommodated for all of Student’s disabilities tinéerfere with education?

Should the hearing officer order the District tmyide compensatory education to the
Student for all or any part of the relevant period?

Should the hearing officer 1) order the District donvene an educational planning
meeting for purposes of developing or revising agreément; and 2) specify the
participants to attend such meeting and other dengiions?

FINDINGS OF FACT

1.

The District was aware that Student had a histdrydisruptive and inappropriate
behavior in classes and on the playground, duringleédt's second, fourth and fifth
grade years. Behaviors included silly behavicajtemtion, not listening to directions, an
incident of inappropriate touching, and threatenedpavior. These behaviors required
various interventions, including suspension anéhdividualized behavior contract. (NT
30-41, 263, 267-271, 275; P-1, 3 p. 2, 5- 10.)

By Student’s second grade, the District was awaae $tudent had been diagnosed with
Attention Deficit Hyperactivity Disorder (ADHD).NT 36-38; P 4, 6.)

From January 1, 2010, when Student was in fourtldgyrto January 24, 2012, when
Student was in sixth grade and was suspended ifogibg [an item] to school, Student
did not incur any major disciplines, but receivedemhtions and a half day suspension for
various inappropriate behaviors. (NT 41, 228-229.)

In January 2012, during Student’s sixth grade yehe District's middle school
suspended Student, and subsequently it contindstispension, for bringing [an item]
into school on two occasions. (NT 41-44, 271-H2A1, 12.)

Student attended a cyber-school from home for émeamnder of the 2011-2012 school
year. (NT 41-44.)

The middle school’s vice principal did not reviewu&ent’s elementary school record in
any detail at the time of the incident that ledtspension, and was unaware of Student’s
diagnosis with ADHD until October or November 20T 263-273.)

Student’'s sixth grade homeroom teacher attributegde®it’'s school difficulties to
impulsivity. The teacher reported behavioral peots including poor homework quality,
inability to follow rules, disruptiveness, poor argzational skills, short attention span,
lying, flat affect, inability to work in a group 8mg, shyness and withdrawal when with
peers and poor self-control in unstructured sedting® 13 p. 4.)

On May 8, 2012, the homeroom teacher’s observatizer® conveyed to the District’s
child study team as part of a referral for furteealuation, including possible evaluation
for a section 504/Chapter 15 service agreement. 44 P 13.)



9. On May 9, 2012, the District requested Parent'smigsion to evaluate Student,
indicating an intention to conduct a psychoeducsatioevaluation, and forwarding
behavior inventories. District officials met wiBarent to discuss possible evaluation of
Student. (NT 44-46; P 14, 15.)

10. Parent declined permission to evaluate. (NT 4%-46.

11.Parent requested due process in September 2012eartted a settlement of claims with
the District on September 24, 2012. (NT 47-496P18.)

12. Subsequent to the settlement, the District initiated funded an independent educational
evaluation (IEE) of Student, which was pending wis¢andent returned to the District’s
middle school in November 2012 as a regular edocageventh grade student. (NT 49-
50; P 19))

13.The District received the IEE on or about Novente2012. The evaluator administered
cognitive and achievement tests, and two behawvieeritories. One inventory was a
standard instrument that elicits symptoms of a walege of diagnostic categories and
behavioral difficulties. The other was a more #jpeinstrument that probes deeper to
elicit symptoms of attention and executive fundmgnproblems. Both inventories were
filled out by Parent and Student, but not by midsttbool teachers, because Student was
not in school, and had not been in school for mantihe evaluator obtained an oral
report from a tutor who was working with Studentle time on the seventh grade core
curriculum. (P 22.)

14.The evaluator found average to high average cognébility, and academic functioning
in the average to high average range in most adadskil areas. Two areas of
relatively poor performance on the achievementstestre attributable to Student's
attention difficulties. (P 22.)

15.The evaluator found elevated levels of symptomgherhome, including symptoms of
attention  deficit hyperactivity disorder (ADHD), mduct disorder and
oppositional/defiant disorder. Symptoms reportéedhame included hyperactivity,
impulsivity, executive functioning deficits, andf@dace. Behavior inventories showed
elevated levels of attention problems and famiffidilties, but not clinically significant
levels of these difficulties. Inventories did rdisclose elevated levels of defiance or
oppositional behavior in the home. The evaluatterpreted inventory responses to
indicate that ADHD was having a significant impaot Student at home and “potentially
by extension” at school. (NT 404-407, 419-4272P 2

16.The evaluator found that Student was “very impw@sivThe evaluator warned that this,
combined with both a tendency to be argumentati executive functioning deficits,
could result in difficult situations for Student ithe school setting, implying that
Student’s decision to bring [an item] to school veasexample of such a situation. The
evaluator warned that Student was likely to haw@asskills deficits and a tendency to
act without thinking due to impulsivity. (P 22.)

17.The evaluator did not recommend identification unte IDEA as a child with a
disability, or a particular placement. The evatwatid recommend accommodations



under section 504 through a Chapter 15 serviceeagnt, due to the history of school
suspension and other incidents of poor judgmertte dvaluator recommended that the
service agreement address the impact of Studeistsddr upon Student’s behaviors and
choices in the school setting. (NT 407-409; P 22.)

18.The evaluator recommended that the Student be aredifor social difficulties, and that
a school counselor or social worker help Studealize the consequences of Student’s
decisions and behaviors as part of the recommesel®tte agreement. (P 22.)

19. At the time of the IEE, and as a result of Studesymptoms of ADHD and executive
functioning deficits, Student was more likely thawt to exhibit dysfunctional behaviors
in school upon Student’s return to the District'&ldie school. Student was and is in
need of an Agreement containing interventions #natnot available through the regular
education program offered by the District, incluglimonitoring of Student’s behavior
and counseling services. (NT 407-413, 426.)

20.Parent wanted the proposed Chapter 15 service ragreeto address Student’s
impulsiveness, so as to prevent another susperisiomiolating the District code of
student conduct. (NT 53.)

21.In late November or early December, 2012, Diswiticials asked Student’s teachers to
collect data on Student’s behavior without notifyiar obtaining consent from Parent;
however, teachers decided among themselves natllericobjective data utilizing data
gathering forms, due to the short time frame fosavbation. Instead, teachers related
subjective impressions of Student’s behavior wheked to report on Student’s class
performance in a meeting or meetings that tookepsmmetime prior to December 10,
2012. (NT 59-60, 93, 130, 142-143, 149, 222; p.3D)

22.The District’'s director of special education didt meview Student’s prior elementary
school behavioral history prior to the December2@ieeting or meetings. (NT 327-
328.)

23.In early December, prior to December 10, 2012, rigisbfficials met without inviting
Parent. (NT 60, 173, 182-183; P 21, 27, 30, 3133236.)

24.At and after the meeting, with teacher input, adstiators formulated the Agreement,
which did not contain accommodations designed tdres$ Student’s impulsiveness,
poor behavioral choices, social needs, or potettiaiolate rules due to impulsiveness.
(NT 54, 94, 116, 121, 142-143, 206, 224-227; P 25-3

25.The IEE report was not considered at the Decemlssting. There was no review of
Student’s behavioral history prior to November 20Ekthough there was general
reference to a history of problematic behaviors teathers were asked if they were
seeing anything. It was disclosed that Student di@gnosed with ADHD, but this was
not discussed in detail. There was no discussidheoreasons for Student’s suspension
from school in sixth grade or any accommodation thigght be needed due to Student’s
history of inappropriate behaviors, impulsivenessnotionality or hyperactivity.
Teachers reported on Student’'s class performancegdthe approximate month in
which student had been with them. At least oneheareported that Student continued



to be disruptive in the classroom, and exhibiteldalveors consistent with past behavioral
problems. (NT 94-97, 106, 115-116, 121-123, 138;1137, 146-148, 157-159, 162,
166-176, 254, 258, 283-285, 289, 292-295, 310-3%@, 353; P 13 p. 4.)

26.During the December meeting, no one was aware efrébommendations of the IEE
except the administrators present, who did notrinfthe rest of the participants. The
administrators did not include any of the IEE recmendations concerning Student’s
behaviors in the Agreement. (NT 166-176, 195, 788, 34.)

27.The administrators who attended the meeting wetr@aware of Student’s history of prior
suspensions and behavioral problems in grade sciiNdl 180-181, 266-275, 326-331.)

28.The Agreement acknowledged that Student had aniimeat — ADHD - which
substantially limited the life activity of learning It noted the area of need to be
“classroom accommodations necessary to assistestudP 34.)

29.The Agreement did not change Student’s regular adut placement. The Agreement
listed three accommodations and services: 1) seatiith proximity to teacher; 2)
utilization of an agenda book, to be initialed lgthbthe teacher after each class and
Parent after each day; 3) one day of extra tinmtoplete homework. (P 34.)

30. District administrators posted the Agreement thagl trafted on the District's computer
website “Sapphire”, which usually indicates a finall effective document. They posted
the Agreement before meeting with Parent. (NT R36.)

31.Teachers implemented the accommodations discussdtiei December meeting and
written in the Agreement immediately after the nreget (NT 94, 135-136, 147, 260.)

32.District officials did not provide the proposed &gment to Parent or obtain Parent’s
consent to its implementation, or send proceduaéguiard notices to Parent, before
implementation of the Agreement. (NT 55, 61, 208:2P 25-34.)

33.The District Director of Student Services met wRlarent on January 17, 2013 and
reviewed the Agreement for less than 30 minutefie Director did not discuss the
recommendations of the IEE with Parent during theseting, and did not discuss the fact
that none of the behavioral recommendations ofEewere part of the Agreement. The
Director did not notify Parent that the plan ha@r@nplemented one month before the
meeting date. The Director promised to send a ¢tof@arent but did not do so. Parent
did not sign the Agreement. (NT 56-58, 70, 240.)

34.The Director was aware in January 2013 that Studadta propensity to commit many
errors in judgment. (P 59 p. 1.)

35.Parent declined to initial the agenda book daigduse Parent did not understand the
reason for this procedure. (NT 56.)

36.Teachers did not require Student consistently tlize@itthe agenda book and Student
threw the book away. (NT 79, 99-100, 104, 110-1PY, 126, 132, 136, 144, 253, 256-
257.)



37.Teachers did provide Student with preferential ingatind, if needed, extra time to
complete homework. (NT 103-104, 126, 132, 138-11381-145, 151, 253; P 34, 45, 47-
49, 56.)

38.In April 2013, the District obtained data on Studé&om teachers utilizing a behavior
inventory that addresses specifically a studentenfion and executive function
difficulties. The District did not notify Parenhead of time, obtain Parent’s consent, or
provide Parent with notice of procedural safeguartise results were not sent to Parent.
(NT 62-64; P 43.)

39.The report after scoring the inventory indicatealt tBtudent had an elevated global index
for symptoms of ADHD, and that Student remainedhat time moody, emotional,
restless, impulsive and inattentive. Student dildisplay these symptoms in all classes,
but the scores indicate that Student was at riskuture problematic behaviors. (NT
137-139, 145, 367-368; P 22, 43.)

40.In the first quarter of the Student’'s seventh grgdar at the District's middle school
(2012-2013 school year), Student failed to turnom time numerous homework
assignments. (NT 66; P 51.)

41.After the Agreement was signed and partially impeted, Student’'s grades for
homework completion improved significantly. (P)1.

42. After Student’s return to the District middle schao November 2012, Student has not
presented behavioral or disciplinary problems far teachers, and Student’s grades have
been “A”s and “B”s. (NT 81, 106-107, 124, 127, 1331-152, 154; P 42, 51.)

43.The Director of Special Education was of the opinilbat the test of whether a disability
affects a major life activity is whether or not affects the student’s access to the
curriculum; thus, the director did not believe tlatrevision of the Agreement was
necessary, as Student’s grades indicated accéss ¢orriculum. (NT 339.)



DISCUSSION AND CONCLUSIONS OF LAW

BURDEN OF PROOF

The burden of proof is composed of two considengtidthe burden of going forward and
the burden of persuasion. Of these, the more gakeansideration is the burden of persuasion,
which determines which of two contending partiestriear the risk of failing to convince the

finder of fact’ In Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 383 L.Ed.2d 387 (2005), the

United States Supreme Court held that the burdepedaduasion is on the party that requests
relief in an IDEA case. Thus, the moving party ipr®duce a preponderance of evidértbat

the moving party is entitled to the relief requdsite the Complaint Notice._ L.E. v. Ramsey

Board of Education, 435 F.3d 384, 392 (3d Cir. 2606

This rule can decide the issue when neither siddymes a preponderance of evidence —
when the evidence on each side has equal weighthwhe Supreme Court in Schaffer called
“equipoise”. On the other hand, whenever the ewdes preponderant (i.e., there is weightier
evidence) in favor of one party, that party willepail, regardless of who has the burden of
persuasion. See Schaffer, above.

In the present matter, based upon the above ithiesurden of persuasion rests upon the
Parent, who initiated the due process proceedifthe Parent fails to produce a preponderance

of the evidence in support of Parent’s claim, othié evidence is in “equipoise”, the Parent

! The other consideration, the burden of going fodyaimply determines which party must present vislence
first, a matter that is within the discretion oéttribunal or finder of fact (which in this matisrthe hearing officer).

2 A “preponderance” of evidence is a quantity or waigf evidence that is greater than the quantityeight of
evidence produced by the opposing party. DispetsoRition Manual §810.

% Although Parent brings this matter solely undetise 504, the Supreme Court’s analysis in Schaffes based
upon basic principles in the common law and in audsiriative law. | see no reason to deviate froim #malysis
under section 504. Moreover, the Third Circuit @ami Appeals has recognized that the two statatesunusually
similar with regard to the rights that they protestd that at least one procedural requiremeriteof@EA should be
applied in section 504 cases. P.P.v. West Chésear School District, 585 F.3d 727, 736 (3d CBOQ)(applying
the IDEA statutory limitation of actions to secti@®4 cases). | conclude that the reasoning inetliases is
applicable to section 504 cases; thus, | followsthoases here.




cannot prevail under section 504 or the federal statk regulations that implement section 504

in Pennsylvania.

FAPE AND PROCEDURAL SAFEGUARDS UNDER SECTION 504 BNCHAPTER 15
The Rehabilitation Act of 1973, section 504, presd
No otherwise qualified individual with a disability. shall, solely
by reason of her or his disability, be excludednfrahe
participation in, be denied the benefits of, or féjected to
discrimination under any program or activity recegs Federal
financial assistance ... .
29 U.S.C. 8794. Federal regulations implement gnhibition in school districts receiving
federal financial assistanée34 C.F.R. 8104 et seq. The regulations defigermnination to
include denying a qualified person with a disapitihe opportunity to participate in or benefit
from the state-provided aid, benefit, or servicé, GF.R. 8104.4(b)(i); affording benefits or
services that are not equal to those afforded sil3dr C.F.R. 8104.4(b)(ii); providing services or
benefits that are not as effective as those praoviae others, 34 C.F.R. 8104.4(b)(iii); and
providing different or separate benefits or seryjcanless different services are needed to
provide equal and equally effective benefits ovieess, 34 C.F.R. §104.4(b)(iv).
These regulations require school districts to ptevaa FAPE to qualified handicapped
childrer?, but the federal regulations implementing secB64 define that obligation differently

than under the IDEA. Districts must provide “regubr special education and related aids and

services that (i) are designed to meet individaicational needs of [persons with disabilities]

* | take administrative notice that the Districtea®s federal financial assistance within the meguoif section 504,
because the District is bound by the IDEA, whictaifederal funding statute. The District has pded Student
with an Agreement, thus implicitly acknowledgingtlit is subject to section 504, and it has noiet&section 504
applicability.

> As with federal funding and obligation under sesti504, | also take notice that the District imiphic

acknowledged Student’s status as an otherwisefigubfierson under section 504, when it providedi&ta with an
Agreement; the Agreement recites that Studentcisild with a disability qualified under section 504P 34.) This
was not disputed in the present matter.



as adequately as the needs of [non-disabled] peeemmet and (ii) are based upon adherence to
procedures that satisfy” the procedural requiresmehsection 504. 34 C.F.R. §104.33(b)(1).

Districts are obligated to evaluate children withtheir jurisdiction appropriately to
determine whether or not they need special sendndsaccommodations under section 504. 34
C.F.R. 8104.32(a). The District must evaluate “payson who, because of [disability], needs or
is believed to need special education or relatedces before taking any action with respect to
the initial placement of the person in regular pecal education and any subsequent significant
change in placement.” 34 C.F.R. 8104.35(a).

While the federal regulation’s evaluation requiremapplies explicitly to placement
decisions, Pennsylvania’s Chapter 15 provides dhdistrict may need to evaluate in order to
provide related aids, services or accommodatio8. Pa. Code 815.5(c). A district must
request parental consent to evaluate, and spdlyifidentify the evaluative procedures or tests
to be utilized. 22 Pa. Code §15.5(c), (d).

Section 504 requires districts to provide noticpaoents of any action taken with regard
to the identification, evaluation, or education&gement of a qualified child with a disability.
34 C.F.R. 8104.36. Chapter 15, moreover, provitlgents with explicit rights that enable them
to participate in the planning of any section 56&vEe agreement. Parents are entitled to prior
written notice of any proposed change in the Sttislesection 504 status or agreement, and
notice of procedural safeguards. 22 Pa. Code E&)5.0)(3), (9). The district must notify
parents that they have a right to review relevaobrds and meet with school officials to discuss
any evaluation or accommodations to be implementl.Pa. Code 815.5(b)(4), (5). Services
are to be memorialized in a service agreement legtvparents and the district. 22 Pa. Code

§15.7.



PARENTAL PARTICIPATION

As noted above, section 504 requires districtadtify parents regarding identification,
evaluation or placement of a qualified child witldigability, and Chapter 15 makes clear that
parents are to be given notice and a meaningfubidppity to participate in the devising of the
service agreement. | conclude that the Distridhan present matter failed to comply with these
procedural requirements in November 2012 and suiesely.

The District failed four times to notify Parent esquired by Chapter 15. First, in
November 2012 District administrators initiated an evaluatioithin the meaning of Chapter
15 without giving Parent a chance to consent ohhald consent. Second, administrators
devised a section 504 service plan without paremut in December 2012. Third, the
administrators failed to notify Parent that sersioeere being provided to Student pursuant to the
December plan. Fourth, administrators initiatedeamaluation in April 2013 without giving
Parent a chance to give or withhold consent.

Parent contends that the District should haveiadtParent before it directed teachers to
collect data on Student’s classroom behavior indvaver 2012. While Chapter 15 does not
define what constitutes an “evaluation”, it doequiee that districts notify parents when they
conclude that a child should be identified undeag@ar 15, 22 Pa. Code 815.5(a)(1), and it also
requires districts to seek permission to evalua?ePa. Code 815.5 (c). Thus, | conclude that

Chapter 15 requires districts to seek prior conbefure initiating an evaluation.

® parent argues that the homeroom teacher’s repatsdrvations of the Student violated Chapter abge the
District did not notify Parent of the intention évaluate Student or obtain Parent’s consent tauatiah before the
teacher forwarded the observations to Districtoidfs. 22 _Pa. Code 815.5(d). | conclude that tdecher
observations were not the kind of “tests” or “stgiés” that Chapter 15 intended to subject to piocs
constraints. Rather, these observations were gimploutine report from a teacher who saw Studentlass
frequently, for purposes of referring Student fartlier evaluation. Chapter 15 does not requiresrgafl
participation or consent for such communications.

10



The record is preponderant that the District waaluating Student in order to plan a
Chapter 15 service agreement when it asked théeéeato collect data on Student. This data
collection would not have been part of the ordineoytine of the classroom. Data collection
targeted only Student. | conclude that the reqwestfor an evaluation within the meaning of 22
Pa. Code §815.5, and that the District failed to plymvith the regulation’s requirements when it
failed to notify Parent and solicit Parent’s coniderevaluate for Chapter 15 purposes.

Parent was excluded from meaningful participationhie planning process. Parent was
not present at the December meeting or meetimgere interventions proposed by District
administrators were discussed and accepted by @tadeachers. Moreover, at those meetings,
only the administrators were aware of the resuftshe November 2012 IEE in which the
evaluator had recommended a service agreement dprgvicounseling and behavioral
interventions. The record is preponderant thattainistrators did not even disclose the report
to the teachers at the meeting. As the IEE had beguested by Parent, it was part of the
Parent’s input into the planning of a service agreset, yet it was ignored.

The teachers implemented the plan devised by thengstrators immediately after the
December meetings; however, no one from the Distratified the Parent, as required by
Chapter 15. 22 Pa. Code 815.7 (requiring agreeofgrdrent to services included in or omitted
from service agreement.) It was not until a megbatween Parent and the District’s director of
student services in late January 2013, about onghmadter implementation began, that Parent

was notified that a plan had been proposed. Bwem, the director did not notify Parent that the

" The record is mixed as to why the District did haive Parent present at the December meeting diingee
District officials depicted difficulty finding a de for Parent to be present; yet, administratoge atated that it is
the practice of the District to formulate sectidd5service agreements without consulting the pdoefirehand.
On balance, the evidence is preponderant that isteid went ahead without Parent deliberately, trat it was not
obstructed in a good faith attempt to have Pargand.
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plan was being implement&dNor did the director advise Parent that the IEEbmmendations
had been ignored at the December meeting with egachnd were not part of the recommended
or implemented services. The record shows thatntleeting in January with Parent was
perfunctory and that it could not have lasted emea half hour; | conclude that the meeting was
not sufficient to comply with the notice and paedrmarticipation requirements of Chapter 15,

including solicitation of parental consent.

PROVISION OF A FAPE

I conclude that the District failed to provide &t with an appropriate section 504
service agreement, and thus failed to provide $tudéth a FAPE as required by section 504
and Chapter 15 during the relevant period. Reggrthe appropriateness of the Agreement, |
conclude that it failed to address all of the Studeeducational needs that arose from Student’s
disability. Regarding the provision of a FAPE,dnclude that the District failed to provide
Student with an equally effective education in swcial and behavioral skills that are a
necessary part of the District’s curriculdm.

The evidence is preponderant that the Agreementildhbave addressed Student’s
behaviors. Parents also proved that the Distnetkthis or should have known it. | conclude
also that the Agreement failed to address all ofl&tt's needs arising from Student’s disability,
because it ignored the recommendations of the #pert, and because it was not implemented

consistently.

8 The District points out that the Parent knew abisuimplementation through Student’s report of tequirement
for utilization of a daily journal or log. Howevethis is beside the point. Parent never had ar dpportunity to
formally consent or withhold consent to the progbAgreement as the law requires.

° | find the District’s cited case on the element@section 504 claim, to be inapposite. AndrewwDelaware
County Office of Mental Health and Mental Retardati490 F.3d 337, 349 (3d Cir. 2007). This casseaunder
Part C and was based upon a very narrow set o &aw its holding cannot be generalized to thengttet the
District suggests.
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The District knew or should have known that Studedtsability of ADHD repeatedly
had manifested itself in problematic behavior, ams likely to do so again. It was on notice of
Student’s history of unusually and seriously prodéic behaviors in elementary and middle
school that pointed to a potential for problemdtehaviors in the future. Moreover, before
devising the Agreement in December, District adstmators knew that Student had exhibited
problematic behavior in the first half of sixth dea before Student’s serious rule violation and
lengthy suspension. The administrators knew that behaviors reported in sixth grade
constituted evidence of a substantial behavior lprapand that Student had exhibited seriously
problematic behaviors at home while suspended gonool in the latter half of sixth grade and
in the subsequent summer and fall of 2012. Disbfticials were aware that an independent
evaluator had warned in November 2012 that Studexs at risk for seriously problematic
behaviors in school whenever Student should bermetui from suspensioff, and that the
evaluator had recommended monitoring of Studergtgabior and counseling as part of a section
504 service agreemerit.

The District failed to address the behavioral aspé&tudent’'s ADHD, and thus failed to
address all of Student’s educational needs ariBimg Student’s disability. The Agreement
accommodated for attention difficulties, but thegere not the only problematic aspect of
Student’s disability. Student had a documenteghgmeity to act out in self-destructive ways in

school, and this record shows preponderantly tbeh smpulsive and dysfunctional behavior

1 This prediction was bolstered by the previous repé the sixth grade teacher, known to the Distvitien it

received the IEE report, and was corroborated bystibsequent April 2013 Connors inventory of teeshehich

showed a serious behavior problem in seventh grade.

' The District argues that the evaluator's opinibnwd be disregarded because the evaluator diderommend a
functional behavioral assessment (FBA) upon Stusleaturn to school. | conclude that this judgmdoges not
vitiate the evaluator’s opinion, because there wamnerous practical reasons not to recommend an &Bthat

juncture, not the least of which is that the evaduaonsidered the behavior to be a product ofriatierather than
external functions, and that these needed to la¢etianedically, while such treatment was suppduiethonitoring

and counseling at school. Thus, the judgment agetommend an FBA was not inconsistent with therai/

findings and recommendations.
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was a symptom of Student’'s ADHD. While some bebtialisupports are generally available in

the middle school, such as a counselor by reqties$e were no substitute for a section 504
service agreement that could assure timely pravigib services and reliable monitoring of

behavior. Thus, the Agreement as implemented veaseasonably calculated to effectively

address Student’s behavioral ne&ds.

Moreover, the Agreement, with its flaws as expldir@bove, was not implemented
consistently. Within weeks of Student’'s returnnfra months-long suspension for serious
violation of the Student Code of Conduct, Studested the available limits by tossing the
“agenda book” (required by the Agreement to be esiighy teachers and Parent) in the trash.
Teachers asked Student once or twice and thentfabgut that aspect of the Agreement. Parent
did not follow up, since Parent did not understainel purpose of the accommodatidn.As
Parent’s expert explained, this taught Student kasy it was to simply disregard the controls
and supports available through the Agreement, liyarecreasing Student'’s risk for more serious
acting out in the future.

Fortunately, Student has not committed any serlmesch of school discipline from
Student’s return to school in November 2012 uritd tast day of the hearing in the present
matter. The District argues that this, in additiin good grades overall, is proof that its
Agreement was sufficient to address Student’s neadsthat, therefore, it did not fail to offer a
FAPE. However, the record shows preponderantly $tadent has not yet learned to control

Student’s behavior in school to an extent equakh® behavioral control of non-disabled

12| weighed the evidence supporting this conclusigainst the opinion testimony of the Director ofeSipl
Education, who opined that there was no such bakged in large part on defensive statements tlthbban made
by Parent seeking to minimize the significancehef $tudent’s disciplinary record. (NT 353-358.gohclude that
the preponderance of the evidence is contrarygdihector’s opinion.

3This is hardly surprising since Parent did not@ehance to participate in the formulation of thgréement — or
even to give or withhold consent to it.
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students. | conclude that this is an essentialgdahe curriculum for middle schodt. Thus, the
District has failed to provide educational servidbat are equal to those provided to non-
disabled students, who are taught appropriate behand behavioral self-control in the
District’s educational program.

It is well accepted that education in Pennsylvamiast address basic developmental
needs in the emotional, behavioral and social dosnaiThe regulations promulgated by the
Pennsylvania Department of Education for publicoadion require local education agencies to
“prepar[e] students for adult life by attendingtheir intellectual and developmental needs and
challenging them to achieve at their highest I@assible. In conjunction with families and other
community institutions, public education preparésdents to become self-directed, life-long
learners and responsible, involved citizens.” 220®de § 4.11(b). Thus, public education in
Pennsylvania is intended to provide opportunit@sstudents to: (1) Acquire knowledge and
skills. (2) Develop integrity. (3) Process informoat (4) Think critically. (5) Work
independently. (6) Collaborate with others. [and)] Adapt to change. 22 Pa Code § 4.11(c).
The Department’s regulation entitled “Elementaryu&ation: primary and intermediate levels”
mandates that “curriculum and instruction in themary program shall focus on introducing
young children to formal education, developing am@ness of the self in relation to others and
the environment, and developing skills of commutnaeg thinking and learning”. 22 Pa Code
4.21(b). 1 conclude that none of these educatibeakfits are attainable without a basic ability
to regulate emotions and control one’s behavidnusT a failure to address these developmental
skills when impaired by disability is a failure poovide equal educational benefits, contrary to

section 504 and Chapter 15. Cf., M..C. v. CeriRadjional S. D., 81 F.3d 389“(33ir. 1996),

% The District's Director of Special Education agtefat this is a goal of middle school educatian, dbuntered
that it is measured by grades, a proposition whidhb not find to be self-evident, and for whichind inadequate
basis in the record. (NT 344-346.)
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cert. den. 117 S. Ct. 176 (1996)(education inclygtegiress in emotional and social domains);

Breanne C. v. Southern York County School Distri@pl0 WL 3191851 (M.D.

Pa. 2010)(education includes progress in all relevdomains under the IDEA, including

behavioral, social and emotional.)

Student showed good grades during the relevanbgieiowever, this metric alone does
not show that Student made educational progressniotional regulation and self-control, the

two developmental areas prominently impacted byl&itis ADHD.

CREDIBILITY

In reaching my findings and conclusions, | assignading weight to the testimony. |
found the Parent to be credible and reliable, ana dull weight to the Parent’s testimony.

| gave some weight to the teachers’ testimony,fouhd reason not to rely upon their
conflicting responses as to the degree to whicly thiscussed Student’s behavior in school
during the December meeting. The teachers gaviiatong testimony that also conflicted with
the testimony of the director of student services with the documentary record. Two teachers
denied that behavior was discussed and two indidate it was discussed. The director asserted
that it was discussed and that behavioral problei® reported (something that none of the
teachers had admitted), but that teachers stasdbéaviors could be addressed through normal
classroom behavior management techniques. Theag,did not consider it necessary to include
behavioral accommodations for Student in the Agesam All of this testimony stands in stark
contrast to the director's contemporaneous emassage dated December 10, 2012, which

states:
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[Name redacted] and | met with [Student’s] teachat week. [Student’s]

observed behaviors seem to be consistent with tehahers have observed in the

past. [Student] continues to be disruptive andritates toward students with

whom [Student] can disrupt the classroom. Theymepn some inattentiveness,

but not a great deal. [Student] is inconsisterth Wstudent’s] homework and is

not giving much effort in completing class work.

(P 33 p. 2.) Considering all of the evidence, #malirreconcilable conflicts among teachers’
testimony, the director’s testimony, and the docuotaey record, | give reduced weight to the
teachers’ statements about what was said at thengedout Student’s behavior.

There was no conflict in the District withnessesstimony that neither Student’s
longstanding history of behavioral issues in gradd middle school, nor the recommendations
of the IEE were discussed at the meeting. Thwusinl accord some weight to this testimony,
especially since it comports with the Agreemenglitsvhich shows no attention to behavioral
issues such as those stated in the director’'s suynohghe meeting on December 10, 2012.

| cannot accord weight to the testimony of the ot director of student services. This
witness, called by Parents, displayed a way of ansgy questions that required Parent’s
attorney to cross examine. On the pertinent goestoncerning who decided not to include the
recommendations of the IEE in the Agreement, theess steadfastly avoided answering, when
the evidence was plain that it was a decision afiattration — either consciously or by default.
Even when confronted by the witness’ own statenreat contemporaneous email message that
the director had forgotten about the existenceneflEE when meeting with teachers (NT 157,
162; P 33 p. 1), the witness testified that theness had not yet read the document. The witness
also embellished as to what the witness had revdgwmr to the December meeting at which

recommendations were discussed for the Agreemaut,n@nimized as to the extent of the

witness’ contribution to the substance of the Agreset. (NT 162-163, 179-181.) In view of
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these contradictions with the testimonial and doentary record, | cannot rely upon the
witness’s testimony.

The director of special education asserted thatle$tt has recently changed Student’s
ways, in that Student has moved away from a squ@alr group that was causing Student to
behave inappropriately. When asked, the Directas wnable to say where the director heard
this information, but thought that it might be fraancounselor at the middle school. (NT 342-
349.) 1 give no weight to this assertion, as iturgcorroborated hearsay that does not even
identify the source of the hearsay.

| accorded substantial weight to Parent’'s expeport and the testimony of Parent’s
psychologist witness. This individual had a doaterin psychology, Pennsylvania school
psychology certification, and many years’ experesnt both evaluation and administration of
educational services. The expert was fully quadifby education, training and experience to
administer psychological tests, conduct an educaltievaluation, and interpret the meaning of
the various sources of data, including recorded enadly related history, observation of the
Student, interviews and testing. Called as onsceop@mination by the District, the expert was
able to defend her opinions effectively and coesitstwith sound practice in the field of
psychology. Therefore, | relied upon her opiniommaking the finding that Student was more
likely than not at the time of evaluation to neateiventions and accommodations to address
Student’s behavior.

The District sought to undermine the expert’s apirbased upon two weaknesses: first,
the expert’s opinion was not supported by sufficiebjective data, and second, the expert

characterized the Student’s scores on the Conmdravior inventory inaccurately. While | gave
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both of these lines of attack considerable impagam weighing the evidence, ultimately |
conclude that they do not undermine the experssn®ny to a substantial extent.

The expert did report scores on two different moeees that indicated no clinically
significant problems with oppositional and defidethavior; the only very high score was for
inattention, the area that the District did addiesthe Agreement for Student. On the broader
inventory, no responses were elicited from Pareat indicated any kind of emotional disorder
or difficulty. However, on the narrower inventorhe Connors, which seeks to delve more
deeply into behaviors associated with attentioncdefiyperactivity disorder, elevated scores
were elicited indicating that Student was strugglmith problems of attention and executive
functions. The expert credibly and reliably comigd that these scores constituted evidence of
substantial problematic behaviors associated wWitlHB. The expert credibly explained that the
scores from the inventories did not undercut theeets conclusions.

As to the mislabeling of the score ranges for @ennors inventory, the expert,
confronted with a page from the manual, admitteat this was incorrect. The expert never
explained why this appeared in her report, and su@btcuracy did give me pause. However, |
note that the expert’s report characterizes theescof the Connors as “elevated”, which is the
nomenclature recommended in the manual. (NT 423)-#222 p. 9.) Thus, the report is
substantially consistent with the Connors manuaharecord.

In sum, based upon the entire record, and | fdbatithe expert’'s testimony was reliable
despite the error in the report. | found no bagen which to infer that the inaccuracy was
deliberate; thus, it did not affect the expert'sdibility. | found no other instance of inaccuracy

Thus, I relied upon the expert’s report and testiynas substantial evidence.
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COMPENSATORY EDUCATION AND PROSPECTIVE RELEIF

Compensatory education in due process matterqusable in nature. In determining
what relief is due in this case based solely upanien 504, | choose between the hour for hour
approach to compensatory relief approved and commahne Third Circuit, and the approach
which seeks to bring the student up to the levekddicational achievement that the student
would have attained if not deprived of a FAPE Neither approach is fully supported in the
record, but | choose the latter remedy becausedtesses at least the purpose of addressing
Student’s future risk of dysfunctional acting out.

In this matter, | find the hour for hour remedéadproach to be unsatisfactory. While
there was sufficient and preponderant evidence adraal of a FAPE, there was little evidence
from which to derive an hour for hour measure aghpensatory education. Moreover, | see little
to gain by ordering additional hours of counselitgpve and beyond that which will be ordered
prospectively. There is no record basis from whiohinfer that simply adding hours of
counseling will benefit Student, and there is r@asm be concerned that large amounts of
counseling per week for someone of Student's ageheé educational setting, would rapidly
reach a point of diminishing returns or interferéhwattendance in other important school
activities.

In a matter involving a student with a gifted exoepality, the Pennsylvania
Commonwealth Court recently explained the “make lwhequitable approach to awarding
compensatory education:

[W]here there is a finding that a student is denseed~APE and the Panel
determines that an award of compensatory educetiappropriate, the student is

!5 These principles are derived from IDEA case lavabglogy. As noted above, at footnote 3, thed'Biircuit
has approved the reference to IDEA principles ocpdural matters. | conclude that IDEA case lamceoning
equitable relief is at least instructive when fasiiig an equitable remedy in the closely analogaasion 504
situation, and provides an appropriate guide forexgrcise of equitable authority in this matter.
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entitled to an amount of compensatory educatiosamably calculated to bring
[the student] to the position that [the studentjuldohave occupied but for the
school district's failure to provide a FAPE....

[B.C. v. Penn Manor Sch. Dist., 906 A.2d 642, 650-6Pa.Commw.Ct. 2006).]

The Court noted that this standard differs from dhe-for-one approach, because it can require
awarding either more or less than would be awadtedfor-one. _lbid. This standard has been

applied in IDEA cases in at least one federal idistourt in the Third Circuit._Marple Newtown

School District v. Rafael N., No. 07-0558, 2007 \2458076 (W.D. Pa. 2007).

| find that the_B.C. approach is especially appiaip to this matter. By its very nature,
the past deprivation of behavior monitoring andn=aling is amenable to remedy by simply
ordering counseling now, to bridge the time froma finesent to the time when a new section 504
plan with appropriate counseling and monitoringigffect pursuant to my order. There was no
evidence to show how to restore Student to thel leiveducational achievement that Student
would have attained if FAPE had been deliveredhia tmatter. However, the Parent’s expert
indicated that the recommendation of counseling paarily for purposes of providing a
safety factor in the face of risk and active symmpdaf ADHD. Therefore, | am satisfied that an
immediate start to counseling at the beginninghef $chool year, coupled with an order for a
revised Agreement containing regularly schedulaghseling in the 2013-2014 school year, will
be most likely to “bring [the student] to the pawsit that [the student] would have occupied but

for the school district's failure to provide a FAPEPenn Manor, above.

CONCLUSION

| conclude that the District failed to comply witthe procedural and substantive
requirements of section 504, thus depriving Studdérda FAPE within the meaning of section

504. | will order both prospective and remedidiefe including counseling and behavior
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monitoring, as discussed above. Any claims regardisues that are not specifically addressed

by this decision and order are denied and dismissed
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ORDER

The District failed to comply with the proceduraquirements of section 504 of the

Rehabilitation Act of 1973, 29 U.S.C. 8794 (sectti®4) and Chapter 15 of the Pennsylvania
Code, by failing to allow Parent to fully partictpain the planning and development of a
section 504 service agreement.

During the relevant period, December 14, 2012 toy M4, 2013, the District failed to
provide Student with equal access to or benefithef educational services provided to all
District students, by failing to provide a sectib@4 service agreement that appropriately
accommodated for all of Student’s disabilities tinétrfere with education.

The hearing officer orders the District to provid@mpensatory education to Student in the
form of weekly scheduled meetings with the assigrmehselor at the middle school, in the
amount equivalent to one school period per weeginogng in the second week of Student's
eighth grade year (2013-2014 school year), andngndpon provision of a revised section
504 service agreement, subsequent to the meetiegeal herein.

Within fourteen days of the start of the 2013-2@tHool year, the District shall convene a
meeting with the individuals designated herein ideo to revise the existing section 504
service agreement by including counseling servioemitoring of Student's behaviors, and
any other service or accommodation that the grauposivened deems appropriate to assure
provision of equal and equally effective educatlos@rvices to Student for purposes of
section 504 compliance.

The group shall consider fully the Student’s entbbehavioral history at the District,
including grade school behaviors, as well as thetokr 22, 2012 report and
recommendations of the Independent Educationaluatad, and any other assessments or
evaluations deemed appropriate by the group inacordnce with 34 C.F.R. 8104.35, all
other regulations implementing section 504, andp@dral5 of the Pennsylvania Code.

The group shall include Parent, the Student if Rarequests, appropriate teachers from
Student’s seventh and eighth grade years (as deesiniby agreement of the parties), an
administrator authorized to commit District resas@nd approve all revisions to the section
504 service agreement, and any other person deapm@dpriate by the parties, including

counsel, or required by law to be present.

Services pursuant to the revised section 504 segreement shall be implemented upon
the delivery of Parent’s written consent to thetigs or to its agent.

WILLIAM F. CULLETON, JR., ESQ.
HEARING OFFICER
July 20, 2013
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