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Background

The Child who is the subject of this decision is a presciioaho is eligible for special
education pursuant to the Individuals with Disaigi Education Act [hereinafter IDEA]
and PA Chapter 14 under the current classificatidmearing impairment, and is
consequently a protected handicapped individuatuBeaction 504 of the Rehabilitation
Act of 1973 [Section 504] and PA Chapter 15, ad agkhe federal and state regulations
implementing those statutes.

This matter concerns a due process request frofAdahents who are seeking tuition
reimbursement for their Child’s unilateral privgeeschool placement at the [Redacted]
School [hereinafter CS]. The Delaware County imiliate Unit [hereinafter 1U]
maintains that it has offered the Child a free appate public education [hereinafter
FAPE] and that tuition reimbursement should be eléni

Issue
Should the IU be required to reimburse the Parffentdheir Child’s tuition at the CS for
the 2011-12 and the 2012-13 school years?

Specifically, did the IU falil to offer the Childfeee appropriate public education
[FAPE] for the 2011-2012 and/or the 2012-2013 stherons?

If the IU failed to offer the Child FAPE, is the @facement unilaterally selected
by the Parents appropriate?

If the IU failed to offer the Child FAPE, and th&@lacement unilaterally
selected by the Parents is appropriate, are tlygriéable considerations that
would remove or reduce the IU’s responsibility fioition reimbursement?

Findings of Fact

1. Child is a preschooler who lives with the Parentthe area served by the IU. [S-
1]

2. Following a screening at birth, the Child was dieggd with bilateral
sensorineural severe to profound hearing lossiniple terms, the hairs in the
inner ear of the Child’s cochlea are not functignamd they do not regenerate.
[NT 249, 429]

3. The Child uses cochlear implants on both ears ngandceived the first implant at
13 months of age and the second at about 30 moh#ge. [NT 240, 430]

! This decision is written without further referertoethe Child’s name or gender, and as far asssipte,
other singular characteristics have been removedawide privacy.



4. The Child is a deaf child and will always remairafieThe cochlear implants help
the Child to access sound. [NT 306]

5. In the United States cochlear implants are not@mgat for use earlier than one
year of age. Therefore, when there is a sevepedafound hearing loss, the baby
has hearing aids for the first year of life to kéle@ neural pathways open, so that
when the cochlear implant is done the nerve is bftart to make sense of the
impulses from the implant. Hearing aids are akseduto amplify any residual
hearing in any frequency from which the baby maydfi¢. [NT 240-241]

6. The Child received hearing aids at the age of 3thwand wore them on a daily
basis. [S-6]

7. Individuals with cochlear implants access sounted#htly than hearing
individuals? [NT 247-250]

8. By the time the Child received the first implang @@hild was more than a year
behind hearing children in the area of speech/laggicommunication. For a
very young child the lost time of one year in spglenguage development is
significant; when the Child received implants, @leild’s brain had to begin to
learn to make sense of the sounds in the environrifi¢h 318, 325, 425-426]

9. The Child’s current speech/language therapistfiegtinat while the Child’s
strengths are being friendly and outgoing, curgethtére are “holes” in areas of
the Child’'s language and academic abilities. Trie@ @f grammatical verb-object
formulation in sentences is a struggle, therefficdity comprehending questions
and language aside from basic labeling of itemd,thare is difficulty with
auditory memory. The Child’s auditory attentiorais area of difficulty and the
Child requires a lot of repetitions. The Child li§iculty with maintaining
conversational topics or taking conversationalsufNT 244-246]

10.1In order to catch up with hearing children the @méquires education which
provides access to hearing, access to environmera@cess to curriculum. [NT
423]

11.The Child first began receiving services at CSuhbto[Redacted] County where
the family originally resided. When the family nmea/to [the current] County, the

2 Hearing persons access sound through acoustiesjyerwhich is turned into mechanical energy, which
is turned into electrical impulses which transré tnformation to the eighth cranial nerve whidnsmits
to the brain. The Child, having cochlear implahiss an electrical signal of sound as the onlyatigh
sound which transmits to the brain. The Child lvas hagnets in the skull and two magnets outside the
head as well as two processors on the ears. aheets are attached to an electrode array and the
electrode array is coiled around the Child’s coghl&ound goes into a microphone to the magneisand
then interpreted through the processor which sdmmse impulses through the electrical array wheatds
the information to the brain.

3 «Speech” refers to production of sounds to fornrayi.e. articulation. “Language” when spoken or
written refers to such things as grammatical stmas, vocabulary, content and comprehension.



County Office of Early Intervention continued taflithe services at CS. [NT
431-433]

12.As the IU hearing department is a provider for@wainty’s Infant-Toddler
program under the Office of Early Intervention, and contractual arrangement
with the County an IU employee began providing sheberapy to Child in
December 2010, six months prior to Child’s thirdholay. [NT 38-39]

13.To prepare for the transition from Infant-ToddlemRreschool Early Intervention
programming, the Parents and IU staff met on Felr8a2011; the Parents also
shared information about their Child in writingaligh completing a Family
Questionnaire, a Health History Survey, and an AsgekStages Questionnaire.
Additionally, the Parents completed an M-CHAT Quastaire [screening for
social skills]. [NT 40-45; S-4]

14.CS provided written input via a Teacher Questiorsnand an accompanying
explanatory document dated February 26, 2011.][S-4

15. Initial paperwork also included a copy of the Hovfisit Summary/Family
Assessment that had been completed on Septembeid. [S-4]

16.When the IU became the Child’s LEA when the Chilched three, the Child had
an Individualized Family Service Plan [IFSP] ingddrom [the previous]
County. The IFSP targeted speech and languads, skitusing on both
expressive language and articulation. At the tineansition the Child was
receiving center-based instruction at CS twice akifeom 9 am until noon,
educational support for hearing 1% hours per weeklhe@me-based
speech/language therapy 1 hour per month. [NB891-52; S-1, S-6]

17.The Supervisor of the IU’s speech and hearing progrfirst met with the Child
on May 23, 2011. Upon reviewing the available infation at the time of the
meeting, the 1U’s Supervisor gathered that theWés functioning
appropriately in all areas except communication thatl speech articulation was a
concern of the Parents and CS. [NT 39, 46-47]

18.The Parents signed a Permission to Evaluate on28a2011. The IU’s
evaluation report [ER] was completed on May 27,120[S-5, S-6]

19. Standardized testing in the area of understandidguaing language using the
Preschool Language Scale-3 yielded the followiagd#ard scores: Auditory
Comprehension 81, Expressive Communication 82,| Tataguage Score 80,
with average standard scores falling between 85146d[S-6]

20. Standardized testing in the area of understandngjeswords [receptive
language] using the Peabody Picture Vocabulary-Ze#tlded a standard score
of 76, with average scores falling between 85 dlfsl 1S-6]

21. Standardized testing in the area of expressiveludasy and word retrieval
[expressive language] using the Expressive VocapUlast yielded a standard
score of 86, with average standard scores falletgzéen 85 and 115. [S-6]



22.Standardized testing in the area of sound produetidthe beginning and end of
words, and of consonant clusters [articulationhgghe Clinical Assessment of
Articulation and Phonology yielded a standard sa#ré9, with average scores
falling between 85 and 115. [S-6]

23.The Child’s teacher at CS reported that there wwereoncerns in any of the
domains of learning other than communication. [S-6

24. Descriptive information in the ER regarding arefdaficit* in Receptive
Language at age 2 years 11 months are as follbasguage delays can impact
ability to understand directions and verbal resperat times; cannot point to the
body parts of eyes, hands and tummy; understarafiggantity concepts is
inconsistent; does not consistently understangtbeouns ‘my, yours, me, he,
she, his, her’; seems challenged by the concepardfwhile relationships [e.g.
wheel of the car]; and understanding negatives fhgw me the baby who is not
crying]; understands the category of the word lmitthe specific word [e,qg,
chooses a zipper picture when asked to show a [f2i€]

25.Descriptive information in the ER regarding arebdedicit in Expressive
Language at age 2 years 11 months are as folldl@s consistently using plural
“s” endings; not able to use words to explain howobject is used while being
able to perform a physical action to show knowledfyhe use of the object. [S-
6]

26.Descriptive information in the ER regarding arefdedicit in Articulation at age
2 years 11 months are as follows: Multiple incetesit substitutions and
distortions of consonant sounds that negativelyaichmtelligibility in
conversational speech; sometimes deletes finalocam in words; sometimes
sounds in two-consonant clusters are producedan pr.g. smake for snake];
does not always produce all syllables in multidytavords [e.g. dinosaur
becomes di-saur]; intelligibility is ‘fair’ to anndamiliar listener in a known
context. [S-6]

27.Descriptive information in the ER regarding arefdedicit in Social and
Emotional Development at age 2 years 11 monthasafellows: Still has
difficulty separating from parents but recoversciilyi; language delays impact
social emotional development when interacting yeiers in more language-
based activities. [S-6]

28. Audiological assessment noted that monitoring oluatic environment,
encouraging flexible preferential seating and daityplification checks will help
ensure that the Child receives the best signalifples$S-6]

* The Child’s ER notes many areas of overall comqmtdor age and in some domains above age
expectations; there were also some areas of coneationn competence noted. The deficits only are
recounted here as they relate to the Child’s ethutatneeds; the reader is referred to the enfitedl of
which was considered by the hearing officer. [S-6]



29.The ER notes that “[the Child] needs a preschad<for children with hearing
loss. Because [the Child] is still learning tddis and talk, [the Child ] needs to
be enrolled in an auditory-oral class for childvéth hearing loss taught by
teachers who understand the unique needs of awltiichearing loss. [The
Child] needs direct instruction of the less emptesior smaller units of language
development that [the Child] has not learned dyé® Child’s] hearing loss.
[The Child] needs to improve [the Child’s] speewtelligibility so that [the
Child] can be more easily understood by peers danttsa Additionally, [the
Child] needs to learn to listen to and interactvgeers appropriately and to
practice early developing advocacy skills in orbeparticipate in preschool
curriculum.” [S-6]

30.0n June 6, 2011 the Parents, IU staff and repratess from CS met for an IEP
meeting. [S-8]

31.The June 8 IEP proposed five Goals as follows: 1) During thessroom day the
Child will care for the cochlear implants by repragthe headpieces if they fall
off and alerting an adult if the implant is not \Wimg in 4 out of 5 opportunities,
measured monthly for three months; 2) When conngnaiith peers and adults
the Child will use grammatically correct sentenckat least 4-5 words including
a variety of verbs, nouns and describing words@deoto comment, ask, and
answer questions in 4 out of 5 opportunities measuronthly for three months;
3) During structured and unstructured activitiess @hild will demonstrate an
understanding of prepositions, pronouns and desaiponcepts by following
directions containing 3 steps or 3 critical elemsant4 out of 5 opportunities as
measured monthly for 3 months; 4) During structuaed unstructured therapy
activities the Child will consistently use the pn, w, h, k, g and f soundtl all
positions of words in 4 out of 5 opportunities measl monthly for three months;
5) During structured and unstructured therapyvdis the Child will include
final sounds in words, including grammatical maskeing, -ed, -s] in 4 out of 5
opportunities measured monthly for three monti&3]

32.The IU offered the following Early Intervention S&es in the June 6, 2011 IEP:
Hearing Impaired Classroom for 3 days per weekRfbours and 45 minutes per
day; Auditory-Verbal Therapy [Parents included withild] once a week for one
hour; Individual Speech Therapy once a week fom@tutes; Group Speech
Therapy three times a week for 15 minutes; Equipgreérecks 3 times per week
[when in attendance at preschool class]. [NT 79830440, 445, S-8]

33.The Supervisor of the IU program testified that @eld needed speech/language
therapy “to target articulation and intelligibiltty [NT 70]

34.The IU teacher testified that individual speeclglaage services are strictly for
articulation and that the “language piece in omgpam takes place in the
classroom”. [NT 535]

® These sounds are age-appropriate and age-exgecteghring children.



35.The classroom the IU offered would have up to lildoén ages 3 to% Some
children come 2 days a week, others 3 days a weektél others 5 days a week.
The classroom teacher is a speech/language patstcdogl a teacher of the deaf.
She had previously provided the Child with the awte speech/language therapy
under the County contract. The home-based Audittspal Therapy would be
provided by this individual as well. [NT 86-88,20141, 507, 525]

36.The IU teacher/speech-language pathologist tedtifiat starting the Child with
three days a week “made sense to us” based oresthscbres, progress in the
Birth to Three program in articulation [as opposethnguage], having two
cochlear implants and having supportive paremtl $30-531, 544-545]

37.The focus of the IU classroom is instruction indisng and language throughout
the hours the children attend. [NT 507-508]

38.The IEP notes that the Child will not participatehatypically developing
children when receiving services in the specialigédcation classroom as the
Child has the opportunity to participate with tyglg developing children at
home and in the community. [S-8]

39.In May 2011 the Parents had visited the identiGledsroom where the Child’s
IEP was to be implemented. They were concernddvladifferent lessons were
occurring at the same time near each other. Thegroed an aide who was
working on a cutting project with one student, bally completing the project for
the child and not narrating to the child as thelkwesas being done. [NT 97, 449-
451]

40.The individual who would be the Child’s teachethe IU classroom in 2011-
2017 testified that there are two separate group lesbeing taught in the
classroom simultaneously, separated only by a rdeider “that cuts down some
of the noise”. [NT 518]

41.The Child’s bus ride to the IU program would berdiiutes, and no aide would
be provided on the bus. There was at least onelengthool child to be on the
bus with the Child. [NT 454-455]

42.The Parents did not approve the June 6, 2011 NAiRERuUSse they believed the
services offered were insufficient to meet the €kiheeds. The IU members of
the IEP team did not consider placement in the ©©8rpm as an option because
they believed the program being offered by the k$wppropriate. [NT 212,
439; S-9]

43.The Parents asked for a meeting with the IU toudis¢he proposed services; the
meeting occurred on July 14, 2011. At the meetiggRarents asked the IU for

® The numbers have not gone up to 11. This yeae the 9 children in the M-W-F group and 6 in th&T-
group. [NT 529]

" Another teacher was hired for 2012-2013 and thieess then served as the speech pathologist for the
class. [NT 520] This second teacher is in her bfghree years being mentored to become Listeanty
Spoken Language Auditory-Verbal certified. [NT 520]



additional services, as they were trying to cregbeogram they believed was
appropriate given that the IU had rejected a plasgrat CS. [NT 455, 457-458]

44. At the hearing the U stipulated that the NOREPspnged to the Parents on July
14, 2011 was a reissued NOREP for the same Jutt¥ &,IEP that the Parents
had already rejected. [NT 223-224, 463; S-12]

45.The Parents continued to believe that the Jun@8l, EEP was not appropriate,
and when rejecting the July 14, 2011 NOREP reqdesediation. The mediation
resulted in the IU’s requesting, and the Parengsajing, another evaluation of
the Child. [NT 99-100]

46.As part of the Child’s reevaluation, CS submittedhald Progress and Planning
Report dated December 1, 2011. The report, amdrey otformation, contained
the Child’s CS Goals and Objectives Plan [CS Bleith progress noted for
each. The Objectives attached to each goal weyedetailed and specific. [S-
17]

47.The CS Plan as of December 1, 2011 carried Reeegtid Expressive Language
Goals as follows: 1) During structured therapy messthe Child will answer
simple WH questions in 9 out of 10 trials over 3i®ecutive data collection
periods; 2) During structured therapy session<Cthiéd will demonstrate
understanding of beginning positional words by pomto a picture or
manipulating objects in 9 out of 10 trials overahsecutive data collection
points; 3) During structured therapy sessions thié&dQvill use positional words
in response to Where questions in 9 out of 10stoakr 3 consecutive data
collection points; 4) the Child will increase mdangth of utterance to 3-4
morphemes during spontaneous conversation ovanfled lessons; 5) During
structured therapy sessions the Child will usergetyaof pronouns when
describing a picture or in response to a questidhaut of 10 trials over 3
consecutive data collection points; 6) During cineed therapy sessions the
Child will use the present progressive verb tenseld+ing] in response to “what
doing” questions in 9 out of 10 trials over 3 cangeve data collection points.
[S-18]

48.The December 1, 2011 CS Plan carried the followtnditory Goals: 1) the
Child will identify all Ling and Estabrook soundsadistance up to 12 feet with
100% accuracy over 3 consecutive data collectiontga?) during structured
therapy sessions the Child will independently falidirections increasing in
complexity in 9 out of 10 trials over 3 consecutdaga collection points; 3)
During structured therapy sessions the Child wiaer who, what, when, where

8 In its closing argument the 1U made considerabéation that CS did not offer the Child an IEP.
However, it is noted that the CS Plan referencegtials and objectives as an IEP, and on the re¢kerd
IU’s counsel referenced them as IEP goals and tigscas well. [NT 110-111] | have referenced the
extensive set of Goals and Objectives presentddSg “Plan”, and certainly deem it a very cleardroap
for instructing the Child.



and how many questions from a story without anyalisnformation in 9 out of
10 trials over 3 consecutive data collection poifj<During structured therapy
sessions the Child will discriminate words diffeyiny one feature [manner,
place, voicing, etc.] in 9 out of 10 trials ovec@secutive data collection points’

49.The December 1, 2011 CS Plan carried the follodpgech Goals 1) During
structured therapy sessions the Child will spordasly use bilabial sounds [p, b,
m] in all positions of words in 9 out of 10 triadser 3 consecutive data collection
points; 2) During structured therapy sessions thigdQvill spontaneously use
alveolar sounds [t, d, n] in all positions of word® out of 10 trials over 3
consecutive data collection points; 3) During dinoed therapy sessions the Child
will spontaneously use /k/ in all positions of weiid 9 out of 10 trials over 3
consecutive data collection points. [S-18]

50.The IU completed the agreed-upon re-evaluation [®R]January 6, 2012. In all
areas tested the Child’s scores improved overdgtiersmonths between
evaluations while the Child was served at CS. [NT,1S-18]

51.According to the December 2011 RR, standardizethtes the area of
understanding and using language using the Presthoguage Scale-3 yielded
the following standard scores: Auditory Comprehendl0, Expressive
Communication 83. A Total Language Score was notiged. [S-18]

52.Standardized testing in the area of understandngjeswords [receptive
language] using the Peabody Picture Vocabulary-Fe#tlded a standard score
of 96 [S-18]

53. Standardized testing in the area of expressivebudasy and word retrieval
[expressive language] using the Expressive VocapUlast yielded a standard
score of 93. [S-18]

54. Standardized testing in the area of sound produetidhe beginning and end of
words, and of consonant clusters [articulationhgghe Clinical Assessment of
Articulation and Phonology yielded a standard scdr@7. [S-18]

55.The IU administered the Batelle Development Invent@™ Edition. The Child’s
domain standard scores were as follows: Adaptii Personal-Social 109,
Motor 109, Cognitive 115, Total Score 115. Therage range for scores is 85-
115. [S-18]

56.The Supervisor of the IU’s hearing and languagg@aums testified that while the
Child had made progress at CS, and receptive gmeesive language skills had
increased, the Child was still inconsistent wité #bility to answer questions and
receptive language skills needed to be targef®il 110-114, 119-120; S-18]

57.The recommendations in the RR were identical tgtiw recommendations
made by the IU in its original ER. [NT 123; S-18]
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58.The IEP team produced another IEP on February3.20wo new Goals were
added to the previous IEP offered by the IU: 1)iDmithe program day the Child
will maintain a conversational topic for 3 exchasg@st with an adult, then with
a peer in 4 out of 5 opportunities measured morftgr83 months; 2) During
structured and unstructured activities the Chilll @@monstrate improved
auditory memory skills by following auditory diréats containing 3 steps or 3
critical elements in 4 out of 5 opportunities measumonthly for 3 months. [S-
21]

59. Services offered to the Child as per the FebruaB032 IEP were as follows:
Hearing Impaired Classroom for 3 days per weekRfbours and 15 minutes per
day [a reduction of 30 minutes per day or 90 misyier week from the previous
offered service in order to provide an inclusioporunity]; Inclusion in a
Typical Preschool Environment 3 days per week fbnnutes per day, with 1:1
support from special education teacher; Consutidigtween the special
education teacher and the regular education teactoer per month for 15
minutes; Auditory-Verbal Therapy [Parents inclugath Child] once a week for
one hour; Group Speech Therapy once a week foriB0tes; Equipment Checks
3 times per week [when in attendance at prescHassl [S-21]

60. The Individual Speech Therapy that had been praposee a week for 30
minutes in the June 2011 IEP was eliminated irFgtgruary 2012 IEP. The
teacher of the Child’s proposed class testified spaech language therapy was
eliminated because the Child was an “intelligilpeaker” and that “too much
therapy can cause some problems sometimes”. [MT538-540; S-21, S-39]

61. Although the IU evaluation suggested that certa@as of language were not
progressing, the 1U teacher/speech-language pajisbkestified that these needs
could be handled in the classroom. She testifiddeégrogram’s belief that peer
interaction and practicing would address the lagguseeds of the Child. She did
not elaborate on the obstacles when the classnpased entirely of children
with language difficulties. [NT 543-544]

62. The Child’s mother mistakenly marked the box onNi@@REP indicating
approval of the February 3, 2012 IEP. She testidi@dibly and in detail that this
was an unintended error as the Parents did nobeppne services offered. [NT
494-497; S-22]

63.1n June 2012 the parties again discussed the Glpldcement. Attached to a
letter dated June 22, 2012 the IU issued a NORERfeeing the same February
3, 2012 IEP. The Parents did not approve this NeRENT 138, 140-141, 465,
469; S-25, S-26]

64.0n July 18, 2012 the IU and the Parents met aggarding the Child’s
placement. At this meeting the DCIU suggestedapether re-evaluation and
again the Parents gave their consent. [NT 144, 8728, S-30]
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65.The IU issued an RR on September 11, 2012. [NT $485]

66. According to the September 2012 RR, Standardizgthtein the area of
understanding and using language using the Presthoguage Scale-3 yielded
the following standard scores: Auditory Comprehensi6, Expressive
Communication 90. Total Communication 87. [S-36]

67.Standardized testing in the area of understandimgieswords [receptive
language] using the Peabody Picture Vocabulary-Ze#tlded a standard score
of 95 [S-36]

68. Standardized testing in the area of expressivelwdasy and word retrieval
[expressive language] using the Expressive VocapUlast yielded a standard
score of 109. [S-36]

69. Standardized testing in the area of productioroahsls in the beginning, middle
and end of words in addition to vowel and consomchrgters [articulation] using
the Photo Articulation Test 3 yielded a standawrsof 100. [S-36]

70.The IU issued another IEP and NOREP on Octobe®B2.2 This was the final
IEP offered prior to the due process hearing. [SS380]

71.The October 3, 2012 IEP differed from the previws IEPs only by slight
alterations in previous Goals [e.g. adding the elenthat the Child would
independenthalert an adult about problems with the cochlegiamts, increasing
from five to six the number of words required inwdterance, and changing the
task for auditory memory from following directiotsretelling elements of a
story presented auditorally]. [S-39]

72.Services offered to the Child as per the Octob@032 IEP were as follows:
Hearing Impaired Classroom for 3 days per weekRfbours and 45 minutes per
day; Equipment Checks 3 times per week [when gndtince at preschool class].
[S-21]

73.The Inclusion in a Typical Preschool Environmemays per week for 30
minutes per day with 1:1 support from the spedaialcation teacher, as well as
the contingent Consultation between the speciata&tn teacher and the regular
education teacher once per month for 15 minutes) the February 3, 2012 IEP
were eliminated in the October 2012 IEP. [S-2B9%-

74.The supervisor of the IU program testified that ltimgusion and Consultation
services were withdrawn because some specificitefiat the Child should
have been mastered had not improved during thespastonths and before re-
offering the Inclusion/Consultation services thewdnted to have the Child in
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the specialized classroom to “take data” on thédZhacquiring those skill3.
[NT 152-154]

75.The supervisor of the IU program also noted thatifaumy-Verbal Therapy once a
week for one hour was eliminated because the tedieved that service was not
necessary for the Child to receive FAPEINT 159-160]

76.1t also appears that the Group Speech Therapy once a week foriB0tes was
eliminated although this is likely to be a routpeat of the IU class so the service
may have been offered. [S-21, S-39]

77.Again the October 2012 IEP did not offer any indival speech/language therapy.
[S-36]

78.The Parents did not approve the IEP and requesieé arocess hearing,
choosing to continue the Child’s unilateral placetred CS. [NT 476; S-39, S-
40]

79.CS, which has been operating for 148 years in tba af teaching spoken
language to the deaf, has been an Approved Pi8ateol since July 1, 2012.
CS, in which the Child has been enrolled sincedagmnths starting with the
Infant Toddler program, focuses on providing eelisbg and spoken language
program. The Child is now in the 3-5 year old pesgrwhich serves 14 children.
The children are grouped by age into 3, 4, andab ghls. [NT 325-326, 328-329,
332-333, 339, 391, 431]

80.There are 6 children in the Child’s class, witha@aimum capacity of 8 children.
A small class size is important to allow the Chiddaccess language. [NT 338,
342-343]

81.Every child in the Child’s class has cochlear inmpgaand some also have hearing
aid[s]. [NT 422-423]

82.The Child’s class has a teacher and a trained ¢€aciide. CS teachers hold
master’s degrees as Teachers of the Deaf withfiCatton in Education of the
Deaf (hereinafter referred to as CED) and areampitocess of completing
Listening and Spoken Language Specialist certiboat[NT 341 347]

83.Background noise impacts the Child’s access todagg. Therefore, the building
and rooms are acoustically treated according toispations by an acoustical
engineer, with acoustic tiles, cork floors, andwobd furniture. [NT344- 345;
S-6]

° It was not made clear in testimony why the dataidcoot be taken over the other 2 hours and 15 t@énu
in a IU classroom day in order to keep the Incln&mnsultation service for the Child.

19 As in the footnote above, the testimony did nati€y the exact reasons for this change.

M The Services section of the IU was very diffidolread and understand.
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84.The CS program is five days a week for 4 %2 hourslpg. The entire day,
including lunch and recess is geared toward langleayning, listening and
speaking. [NT 330, 374-375; P-2]

85.CS provides instruction through a theme-basedaunm based on Pennsylvania
state standards. [NT 349,364-365; P-1, P-2]

86.CS teaches the children self-advocacy skills andraterstanding of their
disability. They learn the parts of the ear, taees for their technology, and
how to seek help if their technology is not funotiay properly. [NT 376]

87.At CS the Child currently receives daily 30 minaéssions of individual auditory
verbal speech and language therapy in a therapy.rdde Child also receives a
weekly group auditory verbal speech and languagefly session in the
classroom. [NT 250]

88. Auditory verbal therapy is a type of methodology&yelop listening in spoken
language, auditory/verbal focus on listentAgNT 36-37]

89. For individuals who wear hearing aids, auditorybattherapy would be geared
toward amplifying the residual hearing and targgtistening skills right from the
beginning. For someone who has received a cocimgdant, it is learning how
to listen through that device, because it is netstime as the natural ear. The
person must learn to take in the sound, make smrisef it and develop it into
listening and talking. [NT 37]

90.The Child’s CS speech/language therapist testifiatithe daily individual
therapy with the Child includes informal conversatia listening check of sounds
across the frequency of the speech spectrum tbaeeach implant is
functioning, data collection to see which sounas@hild is consistently missing
in each ear individually. The session then comtswith audition, receptive
language, expressive language as well as artionlafThe sessions are language-
based, and far from addressing solely articulafidre therapist and the Child are
working on language structures, turn-taking andleage comprehension. [NT
252]

91. Articulation is just one aspect of the speech/laggutherapist’'s work with the
Child. The individual therapist addresses the Céieeds in auditory memory —
following auditory directions that are related diiens, unrelated directions,
directions with critical elements, attending to oy stories and answering
guestions based on those stories. They work onileawocabulary, and then the
Child has to learn how to formulate that vocabuiatyg language in sentence
structures, grammatical endings, tenses, and gledsas spatial concepts. [NT
253-254]

12 auditory verbal therapy is on the continuum ofiops for development of communication skills for
hearing impaired individuals. One end of the ammiim is American Sign Language, and the opposile en
of the continuum is listening and talking. [NT 38}
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92. At CS the Child also receives 30 minutes of grdwgydpy per week, set up as a
collaboration of the teacher of the deaf with tyweech pathologists who plan an
activity based on the current classroom educatithehes. [NT 260; P-1]

93.CS has a typical preschool program on-site and msgsseful inclusion with
hearing preschool children daily during recesswaadkly during music class.
The Child also goes into the typical preschool'sriter time” a few days a week.
The interaction with hearing peers allows the Ctolghractice listening/speaking
with peer models rather than just with adults arhrey impaired peers. CS is
carefully monitoring the Child’s inclusion becauskas been noted that the
background noise and pace of the typical settifectsf the Child’s ability to
follow directions and understand what is being dskdT 377-380, 417-420]

94.There is an open-door policy for parents at CSltavgparents to come and view
their children either in the classroom or behindbservation mirror; parents can
also observe the individual therapy sessions frehirfd an observation mirror.
Parent involvement is important because of the feetthe Child to transfer
skills from the classroom to the family and the commity. CS sees parent
involvement as a primary factor for a child’'s susxgNT 259, 357-362]

95. Parent coaching is an important factor for succasd twice per year parents
meet with CS administrators to discuss their chj T 258, 356]

96. The Child has an individualized Plan for progresstaining detailed and
personalized goals and objectives that are baseldtancollected in the classroom
and in individual therapy. The Child is discussatbag CS staff at length at least
once per month. CS provides the Parents evaluatiotie Child’s progress on
Goals and detailed Objectives three times a yp¥iF. 264, 269-270, 404-409; S-
17, P-4, P-5, P-6]

97. Since the Child lost the crucial period of listemind verbalizing that hearing
children have during their first 13 to 24 monthdif, the Child needs intensive
intervention during the current window of earlyibraeuroplasticity. [NT 336-
337, 426]

98. Through looking at standardized evaluation resblis just as or more
importantly, looking at data collected on functibskills within the
classroom/therapy room by the teacher and the fiaeguage pathologist, the
staff at CS have determined that the Child hasé%$iah language that need to be
filled in. The Child has enough holes that theeerad flags indicating the Child
needs to be in a program like CS for five days alns® that the Child can be
front-loaded with information while the neuroplagly of the brain is primed
between birth and four before the window of neuasptity opportunity begins
to close. If the holes are not filled the Childlexperience struggles in literacy
skill acquisition. [NT 335-336, 388, 426]
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99. The front-loading of information for the Child asdpport for the Parents will
help attain the goal of entrance into the commusityool for kindergarten. [NT
335-337]

100. As a child with cochlear implants the Child is ajwaneeding to “catch
up”. Without intensive assistance to catch up going to be much more difficult
for the Child to develop listening and spoken laagriwhich are the sensory
partners of reading and writing. [NT 426]

Discussion and Conclusions of Law

Burden of Proof: The burden of proof, generallyngists of two elements: the burden of
production [which party presents its evidence ffiasid the burden of persuasion [which
party’s evidence outweigtthe other party’s evidence in the judgment offde finder,

in this case the hearing officer]. In special edtion due process hearings, the burden of
persuasion lies with the party asking for the heriIf the parties provide evidence that
is equally balanced, or in “equipoise”, then thetyasking for the hearing cannot
prevail, having failed to present weightier evidetitan the other partyschaffer v.

Weas}t 546 U.S. 49, 62 (2005l E. v. Ramsey Board of Educatje¥85 F.3d 384, 392

(3d Cir. 2006);Ridley S.D. v. M.R680 F.3d 260 (%Cir. 2012). Inthis case the
Parents asked for the hearing and thus assuméxitien of proof.

Credibility: During a due process hearing the hegafficer is charged with the
responsibility of judging the credibility of witness, weighing evidence and,
accordingly, rendering a decision incorporatinglings of fact, discussion and
conclusions of law. Hearing officers have the plgrresponsibility to make “express,
gualitative determinations regarding the relatikeddoility and persuasiveness of the
witnesse$ Blount v. Lancaster-Lebanon Intermediate U@@03 LEXIS 21639 at *28
(2003); See also generaDavid G. v. Council Rock School Distri@009 WL 3064732
(E.D. Pa. 2009).

The Supervisor of the IU’s hearing and languageganms testified, being called
jointly by both parties. Her position involves oseeing staff in both programs,
and supervising a school age hearing impaired progrs well as the 1U’s
hearing impaired preschool classroom the Child ddnalve attended if enrolled
in the IU’s program. She holds an undergraduatesgeipn communicative
disorders and a master's degree in speech/langatiygglogy. She is certified as
a speech/language pathologist through the PennmsglZzepartment of
Education, has certification as a teacher of spaeddanguage, and holds
certification as a special education supervisdre S a licensed speech/language
pathologist in the State of Pennsylvania and sl@shecertificate of clinical
competence through the American Speech and HeAssgciation. She also
has the credential of being a Listening and Spalerguage specialist through
the Alexander Graham Bell Association, an orgarpafor individuals with
hearing loss who choose to listen and speak. Ijrsdle is certified as an
Auditory Verbal Therapist. Following other relevamployment, in April 2003



16

she came to the IU and worked as an auditory véneaapist until last June when
she assumed the position of supervisor of the pddgrram.This witness offered
factual testimony about the transition process #reinitial U evaluation.

Given that at age 3 years the Child was functiorietpw or at the lowest end of
the broad average range in receptive and expredainguage, it was surprising
when she testified that the Child needed speedjulzge therapy “to target
articulation and intelligibility”. The witness elgined in detail how each of the
Child’s goals would be implemented, but offerectrealible explanation for why
the IU was offering only three days of classroomntipipation weekly at fewer
than three hours per day, saying only that the tid“not want [the Child] to be
in a restricted environment for any more time tffiéne Child] needed to be”.
However, the witness testified that the IU wasraobmmending a typical
preschool for the other two days of the week adddi discuss other options for
a lesser restrictive environment on other days wWithParents. [NT 220] Of even
greater concern was that she did not explain wieyatfer of individual
speech/language therapy was only once per weedOfaninutes given the Child’s
significant needs. Finally, her explanation of thies reasoning behind
withdrawing the inclusion and consultation servibegause the Child had not
mastered certain skills was not reasonable, givet there was not a
concomitant increase in individual speech/langutigapy; her explanation that
data collection on the areas of deficit was neealed that the half-hour would
allow for this again did not serve to clarify thd’s thinking process. | found the
witness’ testimony about concrete matters — thesitaon, the evaluations, the
offered IEP, the meetings with the Parents usefdlraliable. However, | could
not credit her testimony with a great deal of weigith regard to the
appropriateness of the IU program given her indpito articulate reasonable
explanations for why certain services were assigaed at what level, and why
other services were withdrawn.

The classroom teacher /speech-language pathofomistthe 1U testified. She
would have been the classroom teacher for the @hilde IU program for the
2011-2012 term and the classroom speech/langualelpgist for the 2012-2013
term. She has an undergraduate degree in commiongatorporate media and
public relations and a master’s degree in communiaisorders/speech
pathology. She has a certificate as a speech-#aggpathologist from the
Pennsylvania Department of Education. She is asiified as a Teacher of the
Hearing Impaired through PDE. She has Listenirdy$poken Language
Certification, Auditory-Verbal Educator Certificati*> and a Pennsylvania
license as a speech-language pathologist. Shesh&ehtificate of Clinical
Competence from the American Speech and Hearingoletson. She worked for
one year in an elementary school as a speech/lgagharapist and then came to
the IU where she has been for twelve years worésg speech pathologist with
children with some degree of hearing loss as veelWigh children with no hearing
loss but who have developmental delays. She hasnalgked with autistic
support classrooms. She works with the Infant Texdals a speech therapist

13 This certification is similar to the Auditory VeabTherapist certificate held by the IU’s superviso
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through the IU. She has worked for other agenmigside the 1U as well. She
knows the Child from having observed in the CSiaathe transition from the
Infant Toddler program and from monitoring the @talprogress once a month
for six months. She was personally involved indegelopment of the first IlU ER
and in developing the IEPs for the Chil@his witness testified at length about the
program schedule in the 1U class and this was usefarmation. Her testimony
consistently fell short however when she was askegplain the reasons behind
the decisions the U portion of the Child’s IEPriedad made. Her answers to
guestions about the number of days per week the Gould attend, and the
reason for limiting and then withdrawing individugpeech-language therapy led
to the impression that the Child was not beingreffean individualized program
but rather intervention designed to fit into the@gram in existence. Particularly
troubling was her testimony that individual speéiguage therapy in the U
program was reserved for speech articulation omg ¢ghat the language
remediation would take place in the classroom \pghkrs, even though all the
peers had language [as well as articulation] chatkes. Given this witness’
belief in the value of language practice with paexsas puzzling that the 1U
chose to remove the Inclusion/Consultation serfrme the last offered IEP.
This witness’ testimony could not be accorded §icamt weight and did not
serve to counterbalance the testimony provideddnypker, the CS
teacher/speech-language pathologist.

CS’s Lead Speech/Language Pathologist, who hastheddhild’s
speech/language therapist at CS since Septemb2it@&ified. She holds a
bachelor’s degree in speech/language pathologywadiblogy and a master's
degree in speech/language pathology. She hademing and Spoken Language
certificate as an Auditory Verbal Educator from ¥dader Graham Bell
Associationi*. She is certified as a speech/language patholfagiprivate

schools in Pennsylvania, and is also certified @wiNersey; she holds a license to
practice as a private speech/language pathologisith states. In addition to her
employment at CS she provides individual therapyapely to children age two
through second grade, both hearing impaired aneheaning impairedThis
witness described in detail exactly what she aedGhild work on in individual
therapy. Her testimony served to explain functiaticits that underlie the
Child’s testing results and to make clear how neagsintensive remediation is
for the Child, given the loss of meaningful auditopportunity for the first two
years of life. | credited her testimony with aajrdeal of weight.

The Director of CS testified. She holds an undstgate degree in regular
education with a minor in deaf education and a erastlegree in deaf education.
She holds Certification in Education of the Deafl #he auditory verbal
Certification of Listening and Spoken Language e 8blds a supervisory
certificate from the Pennsylvania Department of &dion and is certified by the
Department of Health as a licensed hearing-aierfihe is one of ten co-

4 See above. This witness’ clinical experience a@sued one-on-one with students, but not necéssari
with their parents present during those sessiémsauditory verbal therapist accrues clinical houith
parents being present.
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instructors across the county for a national pnegoaerseen by Children’s
Hospital of Philadelphia, Professional Preparatio@ochlear Implants, and
works in conjunction with LaSalle University in ghtapacity. She also has a
minimum of ten years experience in the public stisgstem, having previously
worked in another Intermediate Unit for three yeard in the IU for seven years;
in the IU she was a resource room teacher for dieagest age level. While
employed by the 1Us she was a member of a tearonparig evaluations,
participating in IEP meetings and making placemecbmmendations. The
Parents offered this witness as an expert in tha af auditory-verbal listening
and spoken language; the witness was accepteaasT$is witness is familiar
with the Child, having reviewed evaluation and pess reports, reviewed weekly
lesson plans, and met with the Pareiisr expert testimony was accepted and
was very helpful in understanding the severityhefdconsequences of the Child’'s
early limited access to sound, the current gap[&s”] in the Child’s language,
and the reason why intensive intervention/remealmais crucial during the
Child’s window of neuroplasticity so as to place tbhild in a good position to
acquire further communication and literacy skiltsa regular education school
environment after specialized preschool.

The Child’s mother testified. She answered quastmpenly and without rancor,
and her testimony helped clarify the Parents’ pmsiin the matter. | found her to
be a credible and reliable witness.

FAPE: Having been found eligible for special edizeg Child is entitled by federal law,
the Individuals with Disabilities Education Act Reauthorized by Congress December
2004, 20 U.S.C. Section 6@0 seqand Pennsylvania Special Education Regulations at
22 PA Code § 14t seqto receive a free appropriate public educationHEpA FAPE is
defined in part as: individualized to meet the ediomal or early intervention needs of
the student; reasonably calculated to yield meduirglucational or early intervention
benefit and student or student progress; and pedviid conformity with an

Individualized Educational Program (IEP). Servities a child requires to receive FAPE
must be provided at no cost to pareltékelman v. Parma City Sch. Di€g50 U.S.

516, 525 (2001) (quoting 20 U.S.C.) (29).

TUITION REIMBURSEMENT

Although parents have an absolute right to declEnuhe program and placement that
they believe will best meet their child’s needsblpufunding for that choice is available
only under limited circumstances. The United St&apreme Court established a three
part test to determine whether or not a Local EtioisaAgency [LEA] is obligated to
fund a private placementBurlington School Committee v. Department of Edocaof
Massachusetts471 U.S. 359, 105 S.Ct. 1996, 85 L.Ed.2d 385 (198birst, was the
LEA’'s program legally adequate? Second, is theemiatr proposed placement
appropriate? Third, would it be equitable and fairequire the LEA to pay? The second
and third tests need be determined only if the fFsesolved against the school district.
See also, Florence County School District v. Carbdi0 U.S. 7, 15, 114 S. Ct. 361, 366,
126 L. Ed. 2d 284 (1993):auren W. v. DeFlaminjt80 F.3d 259 (3 Cir. 2007).
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IU’s and other LEASs provide FAPE by designing amgbiementing a program of
individualized instruction set forth in an Indivialized Education Plan (“IEP”). 20
U.S.C. § 1414(d). The IEP must be “reasonablyutaled” to enable the student to
receive “meaningful educational benefit”, a prineipstablished by 30 years of case law.
Board of Education v. Rowlg¥58 U.S. 176, 102 S. Ct. 3034 (198Ryse by Rose v.
Chester County Intermediate Un4 IDELR 61 (E.D. PA. 1996} .R. v. Kingwood
Township Bd. of Educ., 205 F.3d 572, 577 (3d GA® (quotingPolk v. Cent.
Susquehanna Intermediate Unit 16, 853 F.2d 171, 182 (3d Cir. 1988 Shore Reg'l
High Sch. Bd. of Ed. v. P,$81 F.3d 194, 198 (3d Cir. 2004) (quotPgik); Mary
Courtney T. v. School District of Philadelph&/5 F.3d 235, 240 r(dE;Cir. 2009);
Chambers v. Sch. Dist. of Phila. Bd. of Ed687 F.3d 176, 182 (3d Cir.200Rachel
G. v. Downingtown Area Sch. DiSVL 2682741 (E.D. PA. July 8, 2011).

An eligible student is denied FAPE if the IEP ig hkely to produce progress, or if the
program affords the student only a “trivial” ate¢' minimi$ educational benefitM.C. v.
Central Regional School Distric81 F.3d 389, 396 {8Cir. 1996);Polk The Third
Circuit explains that while an "appropriate” edumatmust "provide 'significant learning
and confer 'meaningful benefit," it "need not nmaige the potential of a disabled
student."Ridgewood, 172 F.3d at 247 (3d Cir. 1999); Molly.LLower Merion School
District, 194 F. Supp. 2d 422 (E.D.PA 200An IEP must provide a “basic floor of
opportunity”. There is no requirement to provitle toptimal level of services.Mary
Courtney T. v. School District of Philadelphia;@@sle Area School District v. Scott P
62 F.3d 520, 532 (3d Cir. 1995), cert. den. 517. W15, 116 S.Ct. 1419, 134 L.Ed.2d
544 (1996). What the statute guarantees is an t@pjate” education, “not one that
provides everything that might be thought desirddyldoving parents.” Tucker v.
Bayshore Union Free School Distri@&73 F.2d 563, 567 (2d Cir. 1989). CitiGarlisle,
Pennsylvania’s federal court in the Eastern Distrated, [LEAS] “need not provide the
optimal level of services, or even a level that ldazonfer additional benefits, since the
IEP required by the IDEA represents only a basiorflof opportunity.”S. v. Wissahickon
Sch. Dist.2008 WL 2876567, at *7 (E.D.Pa., July 24, 2008he law requires only that
the plan and its execution were reasonably caledled provide meaningful benefit at the
time it was created.

The IEP for each student with a disability mustude a statement of the student’s
present levels of educational performance; a se¢wf measurable annual goals,
including benchmarks or short-term objectives,tegldo meeting the student’s needs that
result from the student’s disability to enable sihiedent to be involved in and progress in
the general curriculum and meeting the studentisroéducational needs that result from
the student’s disability; a statement of the spexdacation and related services and
supplementary aids and services to be provideldestudent...and a statement of the
program modifications or supports for school pensbhat will be provided for the
student to advance appropriately toward attainiegannual goals (and) to be involved
and progress in the general curriculum...and techeeated and participate with other
students with disabilities and nondisabled studemtexplanation of the extent, if any, to
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which the student will not participate with nondgad students in the regular class...
CFR 8300.347(a)(1) through (4)

The IDEA also requires that disabled students bequl in the least restrictive
environment that will provide meaningful educatibbenefit. Congress has expressed a
clear intent and preference that disabled chiltheeplaced in regular education classes,
and that removal of a student from regular edunatlassrooms is permissible “only
when the nature and severity of the disabilityushsthat education in regular classes
with the use of supplementary aids and servicesatdre achieved satisfactorily.” 20
U.S.C.A. 8§ 1412(a)(5)(A); 34 CFR 8300.550. Perwemyia State regulations adopted by
reference from the IDEA state verbatim what an $BRBIl contain. 22 Pa. Code §
14.131(b) and 22 Pa. Code § 14.102 (a)(2) adope@dral regulatory requirements,
including the requirement that a student be eddaatéhe least restrictive environment.

Discussion

Taking all the evidence presented during this Imgainto careful consideration, it is clear
that the IU did not at any time offer an approgiptogram/placement to the Child.

The Child lost the full first foundational year leftening to language and beginning to
speak that hearing babies enjoy. Once the Chileived cochlear implants it was
necessary for the Child to learn how to accessramdpret sound through the device[s],
and to begin practicing using spoken languagehaigh this Child’s cognitive skills are
intact at or above the average range, the Childsweeexpend a great deal of time and
effort learning speech and language skills thahereldren with much lower cognitive
functioning have learned instinctively from birtln addition to learning information
from a preschool curriculum and learning how talsocial person, the child has to learn
how to use and practice using one of the primange®to access those developmental
requirements. The analogy that comes to mindaisttie Child needs to straddle two
horses in order to move toward understanding teke@mment and developing into a
social being — one being the “curriculum/sociallskiorse” and the other being the
“listening/speaking horse”. Typically developinigildren need only manage the
curriculum/social skills horse.

| am persuaded by credible testimony from the Rarentnesses that the need for the
Child to overcome the crucial lost early year ohitveg speech sounds and
acquiring/practicing language is urgent during ¢hpeschool years when the brain is
most plastic. Although | deem the Goals of thesIUEP to be appropriate and to satisfy
IDEA’s requirements, | do not find the 1U’s offef @ program and placement in which
these goals would be implemented to be approprifités is the case in several respects.
First, | am persuaded that the proposed attendaraepecialized classroom for three
days per week, at only 2 %2 hours to 2 % hours ggrid not sufficient to provide FAPE
to the Child, and was presented with no persuasnaence as to the basis for the IU’s
determination in this regard. Second, even mamifstant than the insufficient number
of hours of classroom services, is the meager ahufundividual speech-language
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therapy the U offered — first a mere 30 minutegegk, and then nothing. The IU’s
fixed focus on individual speech/language theraplpeing needed only for articulation is
puzzling. The Child has significant language neadsvell as speech needs, that must be
addressed intensively. Notably, as with the calboih of classroom days/hours, neither
the 1U’s Supervisor nor the 1U’s Teacher/SpeechgLemye Pathologist could offer a
reasonable explanation for the calculations undeglthe small amount of 30 minutes
once per week [then decreased to zero] of individpaech-language therapy time
proposed. | do not find the IU’s explanation tlaeiguage deficits can be addressed
solely in the classroom, particularly when all memsbof the classroom are
hearing/language impaired. Third, and also verfyadilt to comprehend, is the 1U’s
withdrawal of an offer of Inclusion/Consultatiorr fitne Child; even more difficult to
comprehend was the IU Supervisor’s explanatiortferelimination of this inclusion
opportunity. Each of the IU IEP’s was inappropeiat that each offered insufficient
individualized instruction, and two of the thredPKefailed to offer the Child the
opportunity for supported inclusion with typicathgveloping hearing peers. The 1U
denied the Child FAPE.

As | have found that the IU denied the Child FAREot offering an appropriate
program and placement, | now turn to the appropmegs under the Act of the CS
unilateral program and placement. As reflectethenFindings of Fact above, CS offers
exactly the kind of intensive preschool progrant tha Child needs to effectively learn
how to hear and how to speak. Notably, since thigd@vas first tested in May 2011 and
through the third and final evaluation in Septen@t2, the Child made considerable
progress. Virtually all the Child’s services wamevided at CS. This
program/placement, partnered with diligent and iwed Parents, has been proven to
have conferred meaningful educational benefit €Ghild. There are still holes to fill in
the area of communication, but there is every reésdelieve that the Child will be a
successful learner and communicator. In additotié intensive small group classroom
experience the intensive focused individual speacbliage therapy, and effective
partnering with the Parents, CS is providing thddith a carefully monitored
inclusion experience in a typical preschool seftmognding out the IDEA’s mandate of
an appropriate program in the least restrictivarenment.

Having found that the IU denied the Child FAPE h¥ihg to offer an appropriate
program and placement, and that the CS placemdatarally chosen by the Parents is
appropriate under the Act, | now turn to the e@giti There is no action that the Parents
took that would serve to remove or reduce the Heasponsibility for tuition
reimbursement. They visited two proposed progracations. They permitted the IU to
evaluate their Child three times in sixteen monthey asked for meetings with the U
when presented with NOREPs they did not believeeva@propriate, even though on
several occasions the NOREPs were duplicates of ®3Rhey had already rejected.
They participated in Mediation. They did not risldemand a due process hearing,
doing so only after it was clear that a hearing thasonly option as the IU was reducing
the services it was offering in each NOREP follogveach re-evaluation. These Parents
were admirably patient and exceedingly cooperatinehis matter | find that the
equities wholly favor the family.
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Conclusion

The Parents have carried their burden of proofpardail in this matter. An Order
follows GRANTING the Parents’ request for tuiticgimbursement for the CS.

Order

It is hereby ordered that:

1. The IU denied the Child FAPE by failing to offer appropriate program and
placement for the 2011-2012 and the 2012-2013 tdveginning in June 2011
and continuing into the present.

2. The CS placement unilaterally chosen by the Parismigpropriate under the
Act.

3. The equities in this matter wholly favor the Pasent

4. The IU must reimburse the Parents for tuition amstsassociated with the
Child’s placement in the CS for the 2011-2012 ded2012-2013 terms.

Any claims not specifically addressed by this decisind order are denied and
dismissed.

June 6, 2013 Linda M. Valentini, Psy.D., CHO

Date Linda M. Valentini, Psy.D., CHO
Special Education Hearing Officer
NAHO Certified Hearing Official



