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INTRODUCTION AND PROCEDURAL HISTORY

Student is a [teenaged] eligible resident of thegicton School District
(District). (NT 9-3 to 10-10.) The Student ismdiéed with Other Health Impairment
under the Individuals with Disabilities EducationtA20 U.S.C. 81401 et seq. (IDEA).
(NT 9-15 to 10-5.) Parent requests due processruhd IDEA and section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. 8794 (sectt®4l), seeking compensatory
education for prior years and tuition reimbursenfenthe current year after a unilateral
placement in a private school, as well as reimbuese for tutoring services. (NT 10-14
to 25.) The District asserts that it provided ampiate services at all relevant times, and
that the private placement is inappropriate.

By stipulation, the Parents amended their comptaitimit their claim for
compensatory education to June 3, 2008 until tisediay of school in the 2010- 2011
school year. The entire matter was heard in fegsiens and the record closed on

December 8, 2010, upon receipt of written summation



ISSUES

1. Did the District fail to provide the Student witHrae appropriate public
education during the relevant period between Ju2€@8 and the first day
of school in the 2010-2011 school year, with regarstudy skills, self-
organization, reading, written expression, and rship?

2. Should the hearing officer award compensatory dtlucéo the Student for
all or any part of the relevant period?

3. Is the [Private] School an appropriate placementtfe Student?

4. Should the hearing officer award tuition reimbursairto the Parents for
tuition incurred for the 2010-2011 school yearRiate] School?

5. Should the hearing officer award reimbursemenpforate tutoring services
provided by the Parent during the relevant period?

FINDINGS OF FACT DURING RELEVANT PERIOD

. The Student has been diagnosed with auditory psoweslisorder since at least as
early as 2004. Problems with processing instrastwere noted. (P-2 p. 5, P-3,
P-5.)

. The Student is diagnosed also with Attention Defityperactivity Disorder
(ADHD). (NT 690-12 to 692-24; P-4, P-5))

. The Student has a long history of difficulties wsif organization. (NT 476-19
to 478-9, 479-1 to 480-1, 481-16 to 484-4, 499-308-18; P-4, P-5.)

. The Student’s intelligence is in the high averagege and Student is a hard
worker with good motivation. (NT 62-4 to 8, 18564.3; S-7 p. 4.)

. In September 2007, the District issued an initi@leation report. It found
attention difficulties and identified the StuderitwOther Health Impairment
(OHI) due to ADHD. It recommended itinerant leagnsupport. (P-5.)

. Despite a diagnosis of Central Auditory Proces8iigprder, the Student was able
to process directions in a controlled testing emwinent free of distractions. (P-
5)



7. The September 2007 evaluation report found difficulith planning and
organizing materials. (P-5.)

8. The September 2007 evaluation report found bel@adaetevel decoding and
reading comprehension. (P-5.)

9. The September 2007 evaluation report found diffieslwith written expression
including handwriting fatigue and conventions. (RZ8-18 to 729-8, 745-13 to
22; P-5))

10.The September 2007 evaluation report found diffieslwith anxiety. (P-5.)

11.The September 2007 evaluation report found thaSthdent’'s academic
achievement was supported by extensive home sgojhaitt extend beyond
normal expectations. (P-5.)

12.The September 2007 evaluation report recommendextdanization the
teaching of organizational strategies, utilizinghecklist, review of homework
during eighth period, rewriting assignments in éutr checklist form, checking
for understanding of directions, chunking of loegm projects and monitoring
periodically for progress at various stages. (P-5.

13.The September 2007 evaluation report recommendeedding, the provision of
additional instruction. (P-5.)

14.The September 2007 evaluation report recommendeariting, an occupational
therapy evaluation and use of a computer to addra@sswriting fatigue. (P-5.)

15.The May 28, 2008 IEP placed the Student in resoeam®ing support with an
inclusion model for all major subjects. (S-4.)

16.The September 2007 evaluation report recommendealiftitory processing the
opportunity to clarify questions, restating quassiopreferential seating, and
testing in the learning support classroom. (P-5.)

17.The September 2007 evaluation report recommenddddgtng the use of
additional space or paper for tests, and separateg location. (P-5.)

18.The September 2007 evaluation report recommendaaseting services for
anxiety. (P-5.)

19. During the relevant period, the Student’s Paredtfamily provided substantial
and unusual levels of support to the Student, diolyprivate tutoring,
monitoring homework, prompting, utilizing organimatal strategies with regard
to homework and assignments, review and re-stateofi@irections. Part of this



support was from the Student’s grandmother, wteoretired teacher. (NT 492-
21 to 502-18, 504-16 to 509-5; S-2 p. 5, S-5 B-5,p. 1.)

20.The private tutor’s services were helpful to thedent but not clearly necessary
during the relevant period. (NT 768-17 to 769-11.)

21.The May 28, 2008 IEP recognized needs with regamddonsistent written
expression, writing mechanics, organization, urtdeding oral instructions,
processing information, responding to questionsllisyg and penmanship. It
noted a “strong need” for additional support faeation and organization. (S-2,
S-2p.7)

22.The May 28, 2008 IEP did not recognize needs vagard to reading decoding
and comprehension. (S-5.)

23.The May 28, 2008 IEP offered one goal in self orgation, to complete 85% of
all class work. No baseline was established. @pg®esigned Instruction
(SDI) included checking assignment book, restatiageating, reviewing and
clarifying directions, chunking lengthy tests tawee anxiety and unspecified
strategies for organization. (S-2.)

24.The May 28, 2008 IEP offered one more goal, toeMibmework assignments
legibly in an assignment book. SDI included chegkhe assignment book and
providing a set of books for home. This was ordytiplly implemented. (NT
556-5 to 23; S-2.)

25.Both goals were assessed subjectively by the tedmhprogress monitoring
purposes and reported to the Parent. (NT 84-8318; S-4 p. 13, 14.)

26.There was no goal expressly addressing and megswritien expression and
conventions. (S-2.)

27.In the second and third marking periods of the 2R089 school year, the
assigned educational assistant wrote the Studasgignments for [Student] in the
assignment book. (S-5.)

28.SDlI also included testing in the special educatiassroom and extended time
for tests. (S-5.)

29.1n April 2009, the IEP was revised to add chunkah@ssignments, retesting if
graded below 75% and small group testing to thes&dtion. Placement was
revised to reflect itinerant learning support. 4($-

30.In May 2009, the IEP was revised. The presentdenaflected recent
performance in reading, organization, understandireggtions, mathematics and
writing. (S-5.)



31.The May 2009 IEP present levels reflected on —erddvel performance in
reading, including a Proficient PSSA score. (S-5.)

32.The Student demonstrated improved organizationbs $ly multiple teacher
observations. (NT 130-23 to 133-5, 760-23 to 769-9

33.The May 2009 IEP recognized continued problems waitfanization and
resultant anxiety. (S-5, S-5p. 24.)

34.The goal for completing class work was offered agathout a performance
standard, but inferentially with a base line ofzeEDI included providing a copy
of teacher’s notes to the Student. (S-5.)

35.The May 2009 IEP offered a new goal in self-momitgistress levels during the
day, without specifying performance levels but vatbase line of zero. A form
for daily recording of stress levels was provid¢8-5)

36.The May 28, 2009 IEP offered a measurable goalathematics problem
solving. (S-5.)

37.Although the homework assignment writing goal Wiamieated from the IEP in
May 2009, the SDI for checking assignment book eadinued. New SDI
included eighth period study hall, allowing Studenbrganize materials during
study hall, allowing think time for questions, udfeadvanced organizers for all
content areas, teaching problem solving stratdgreamathematics, graphic
organizers for writing, and study guides for tesifie SDI for chunking
assignments and tests was deleted. (S-5.)

38.The Student’'s homework was being checked in th®2@W10 school year. (NT
312-22 to 313-17, 781-7 to 782-16; S-13.)

39.The May 2009 IEP did not offer goals or SDI fordieay. (S-5.)

40.In September 2009, the District offered an IEP thdticed the goals to one goal
for completing 90% of all class assignments; theeRtadid not meaningfully
participate in that decision. (NT 227-14 to 229-884-10 to 565-17; P-12.)

41.The September 2009 IEP revision abandoned SDIg&ating and explaining
directions and keeping an extra set of books ateholtnmodified the SDI for
retaking tests to trigger that service only whan $tudent scored below 75%. It
added SDis for standardized testing. (P-12.)

42.0ne teacher testified to resisting a restatingrtiegte for understanding directions
because it would single out the Student. (NT 843-85.)



43.Some SDIs were removed because they were believes tedundant to ordinary
teaching practices, or were believed to be unnacgsgNT 241- 8 to 245-17.)

44.During the relevant period, the Student maintaipeod grades and did not fail
any courses, including English courses. (S-1,65% S-5p. 5, S-6, S-10, S-13 p.
1, S-19 p. 5, P-25p. 13, 14)

45. An independent neuropsychological evaluation inoBet 2009, funded by the
District, found problems with organization and atien, and diagnosed the
Student with ADHD as well as Learning Disorder Kherwise Specified. (S-7,
P-11.)

46. The October 2009 report found reading achieveneehetwithin the average
range on a standardized test. Attention and orgsional difficulties reduced
reading efficiency. (S-7.)

47.The October 2009 report found graphomotor skilleeéaonsistent with age
expectations. Spelling and overall written langriakjlls were within the average
range in standardized testing. Punctuation angerttions were a weakness.
Attention difficulties were found to adversely ingpg@erformance in written
expression. (S-7.)

48.The Student received passing marks in a regularatidun English class that
emphasized grammar and writing. In the 2008-2@b@al year, the teacher did
not note any extraordinary deficiency in writingweentions. The Student’s
writing was in the top quartile in the Studenttelature reading strategy class.
(NT 95-8 to 17, 98-21 to 105-3, 872-1 to 11, 87#-880-10, 884-2 to 895-9,
899-16 to 901-24; S-13, S-18.)

49.The October 2009 report found subclinical problewite anxiety. (S-7.)

50. The October 2009 report recommended specializédigisn in study skills and
organizational strategies. It also recommendedlchg assignment book,
chunking larger tasks, teacher copies of lectutesydaeaching retrieval strategies,
active learning settings, reading interventionchk&ag organization for written
expression, testing accommodations, and servicagjafdance counselor. (S-7.)

51.In December 2009 the District issued a re-evalaataport that reflected the
findings of the October 2009 neuropsychological@aton. (S-8.)

52.In December 2009, the District offered an IEP tiefiected recent grades, and
changed the goals. The goal for writing homewasignments was retained and
simplified to require 100% compliance. The goaldelf monitoring stress levels
was abandoned. The goal for mathematics problévingovas abandoned. The
goal for completion of classroom assignments wanstated. (S-10.)



53.The December 2009 IEP revision made significanscgdn in the number of
SDIs. It eliminated restating directions, readitigctions aloud, think time, self
monitoring, advanced and graphic organizers, proldelving strategies, study
guides, testing modifications, and visual and vecbas. It modified SDlIs for
teacher notes, retaking tests and extra time &s.tS-10.)

54.SDIs were implemented in regular education clagsdabe extent necessary to
allow the Student access to the curriculum. Howewe SDIs were rarely
needed to that end. (NT 70-9 to 71-20, 123-183®9, 156-16 to 18, 185-5to
187-23, 321-2 to 322-12, 795-11 to 797-9, 816-1820-25, 832-13 to 16, 920-
2510 934-3))

55.During the 2009-2010 school year, the Studentg@peied in a homework
support service, the Homework Club. (S-11.)

56.During the 2009-2010 school year, the Student Haiglacompletion rate for
homework assignments and class work assignme&t43 . 2 to 46, S-15 p.
268.)

57.By letter dated August 4, 2010, the Parent gaval#sgs’ notice of intention to
unilaterally place the Student in a private schaigdublic expense. (S-16.)

58.In August 2010, the District offered an IEP thdtaeted recent grades, and
changed the goals. One goal with two objectives efgered, a goal for writing
homework assignments. Progress monitoring was mmele explicit. Checking
homework was added to the goal, and the performstacelard was stated. The
goal for completion of classroom assignments wasidbned. (S-19.)

59.The December 2009 IEP revision made significantcgdn in the number of
SDIs. It eliminated copy of teacher’s notes, retgkests, all test
accommodations, and chunking assignments. It nead8DIs for use of
curriculum support to organize materials. It added SDIs for reading and
writing, including use of graphic organizers. dtained the extra set of books at
home. (S-19.)

DISCUSSION AND CONCLUSIONS OF LAW

In this matter, the Parents assert that the Didtailed to provide a free
appropriate public education to the Student witfard to auditory processing deficits,

ADHD, reading, writing, self organization and artyieln the face of these assertions,



the Student’s record is demonstrably positive, thiedStudent’s marks are generally
good, mostly A’s and B’s with an occasional C. @) The Parent asserts that these
good marks were the result of the Parent’s extensiterventions at home, with the
assistance of the Student’s grandmother, who experienced and trained teacher. (FF
19.)

The District emphasizes that, while the Studediffsculties are real, the Parent
has exaggerated them with regard to the Studamt&ibning at school. In effect, the
District argues that the marks speak for themselvasen corroborated by District
personnel. The District defends its IEP procedsaasg produced a reasonable
opportunity for meaningful educational benefit.

The record is far greater than preponderant bettudent made meaningful
educational progress in all phases of educatiahjadmg the educational needs identified
in the evaluations in the record, all of which wir¢ually undisputed. | conclude that the
Student was provided with meaningful educationalefie despite any deficiencies of the

District’s educational planning process in this teat

BURDEN OF PROOF

The burden of proof is composed of two considenatithe burden of going
forward and the burden of persuasion. Of thesentbre essential consideration is the
burden of persuasion, which determines which of ¢taotending parties must bear the
risk of failing to convince the finder of fattThe United States Supreme Court has

addressed this issue in the case of an administragiaring challenging a special

! The other consideration, the burden of going fadyaimply determines which party must present its
evidence first, a matter that is within the disicnetof the tribunal or finder of fact (which in thimatter is
the hearing officer).



education IEP._Schaffer v. Weast, 546 U.S. 49,9.28. 528, 163 L.Ed.2d 387 (2005).

There, the Court held that the IDEA does not dhertraditional rule that allocates the
burden of persuasion to the party that requests febm the tribunal. Thus, the moving
party must produce a preponderance of evidethet the District failed to fulfill its legal

obligations as alleged in the due process CompNuatice. L.E. v. Ramsey Board of

Education, 435 F.3d 384, 392 (3d Cir. 2006)

In Weast, the Court noted that the burden of paisnadetermines the outcome
only where the evidence is closely balanced, wthehCourt termed “equipoise” — that
is, where neither party has introduced a prepomaderaf evidence to support its
contentions. In such unusual circumstances, thagnuof persuasion provides the rule
for decision, and the party with the burden of passon will lose. On the other hand,
whenever the evidence is preponderant (i.e., tisegeeater evidence) in favor of one

party, that party will prevail._Schaffer, above.

Based upon the above rules, the burden of prodfn@are specifically the burden
of persuasion in this case, rests upon the Pasat initiated the due process
proceeding. If the Parent fails to produce a pneleoance of the evidence in support of
Parent’s claims, or if the evidence is in “equigdjghe Parent will not prevail.
OBLIGATION TO PROVIDE A FREE APPROPRIATE PUBLIC EBZATION

The IDEA requires that a state receiving federalcation funding provide a “free
appropriate public education” (FAPE) to disableddren. 20 U.S.C. 81412(a)(1), 20

U.S.C. 81401(9). School districts provide a FAREIbsigning and administering a

2 A “preponderance” of evidence is a quantity orgieiof evidence that is greater than the quantity o
weight of evidence produced by the opposing paltispute Resolution Manual §810. In this decision,
refer to “preponderant” evidence, which is a qugrdr weight of evidence that is at least greatugioto
constitute a “preponderance” of evidence.




program of individualized instruction that is setth in an Individualized Education Plan
(“IEP”). 20 U.S.C. 8§ 1414(d). The IEP must bedsonably calculated” to enable the
child to receive “meaningful educational benefitslight of the student's “intellectual

potential.” _Shore Reqg'l High Sch. Bd. of Ed. VSR 381 F.3d 194, 198 (3d Cir. 2004)

(quoting Polk v. Cent. Susquehanna Intermediaté 16)i853 F.2d 171, 182-85 (3d

Cir.1988)); Mary Courtney T. v. School District Bhiladelphia, 575 F.3d 235, 2403

Cir. 2009),_see Souderton Area School Dist. v.,JSHp. Op. No. 09-1759, 2009 WL

3683786 (3d Cir. 2009).
“Meaningful benefit” means that an eligible chilgisogram affords him or her

the opportunity for “significant learning.” Ridgewd Board of Education v. N.E., 172

F.3d 238, 247 (3d Cir. 1999). In order to propgngvide FAPE, the child’s IEP must
specify educational instruction designed to megfhler unique needs and must be
accompanied by such services as are necessargnd gee child to benefit from the

instruction. _Board of Education v. Rowley, 458 11186, 181-82, 102 S.Ct. 3034, 1038,

73 L.Ed.2d 690 (1982); Oberti v. Board of Educati®®5 F.2d 1204, 1213 (3d Cir.

1993). An eligible student is denied FAPE if h&s/program is not likely to produce

progress, or if the program affords the child camfgrivial” or “de minimis” educational

benefit. M.C. v. Central Regional School Distrig1, F.3d 389, 396 (3Cir. 1996), cert.

den. 117 S. Ct. 176 (1996); Polk v. Central Susanea Intermediate Unit 16, 853 F. 2d

171 (3% Cir. 1988).
Under the Supreme Court’s interpretation of BEA in Rowley and other
relevant cases, however, a school district is Boessarily required to provide the best

possible program to a student, or to maximize thdent’s potential. Rather, an IEP

10



must provide a “basic floor of opportunity” — iti®t required to provide the “optimal

level of services.” Mary Courtney T. v. SchookBict of Philadelphia, 575 F.3d at 251;

Carlisle Area School District v. Scott P., 62 F5&0, 532 (3d Cir. 1995).

The law requires only that the plan and its execuivere reasonably calculated

to provide meaningful benefit. Carlisle Area SdhwdScott P., 62 F.3d 520, (3d Cir.

1995), cert. den. 517 U.S. 1135, 116 S.Ct. 1419,118d.2d 544(1996)(appropriateness
is to be judged prospectively, so that lack of pesg does not in and of itself render an
IEP inappropriate.) Its appropriateness must beradened as of the time it was made,
and the reasonableness of the school districteredf program should be judged only on
the basis of the evidence known to the schoolidisit the time at which the offer was

made._D.S. v. Bayonne Board of Education, 602 B5&] 564-65 (3d Cir. 2010).

In the present matter, a preponderance of theeeggldemonstrates that the
Student received meaningful benefit with regardlt@cademic subjects, as well as with
regard to reading, self organization and attentioconclude that the problems associated
with auditory processing deficits were not a sufiiséh obstacle to the Student and that
the Student was able to hear and understand ainscsufficient to enable the Student to
succeed demonstrably in all academic subjectsto Asitten expression, | conclude that
the only area of performance in which the Studemahstrated weakness was
conventions, and as to conventions, | concludettieevidence is in “equipoise”;
therefore, since the Parent has the burden of aeisuthat the District failed to provide
meaningful educational benefit, | find against Begent regarding the provision of FAPE

with regard to writing conventions.
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AUDITORY PROCESSING DEFICIT

The record is not preponderant that the Studeffrsaf from a cognitive
deficiency in auditory processing. (FF 1,5, 6,4%.) The independent
neuropsychologist’s report made it clear that thelé&nt’s difficulties in understanding
oral directions and assignments were due to prableith attention, not with auditory
processing. (FF 6, 45to 47.) The District appiadply accepted this assessment. (FF
51.) The Student’s performance in the relevanibgedtemonstrates preponderantly that
the Student was able to hear and understand ainscti(FF 20, 54.)

In reaching this conclusion, | rely upon findingsta credibility of witnesses. |
did not find any witness whose testimony was netlitrle in terms of honesty.
However, | assign varying weight to some witnessssertions, based upon my
observations of their testimony in the contexthaf bverall record.

Most of the evidence as to the Student’s perforrmamth understanding
directions is based upon witness impressions. Pitent’s impression was that the
Student was having extreme difficulty with undensliag directions, thus confirming
early evaluation reports that diagnosed a CentualitAry Processing Disorder. On the
contrary, numerous teachers reported that the Btindel no such difficulties in school.
One witness, a former tutor of the Student whools an employee of the District, flatly
contradicted the Parent’s impression, based upars\a tutoring the student once per
week. | find that, although the witness may haae & theoretical reason to shape
testimony favorably to the District, the record t@ns not a shred of evidence of bias or
dissembling. On the contrary, this witness presgnider oath as relaxed and open,

with a normal facial expression and straightformadedneanor. Answers were measured

12



and even difficult questions were handled forthtligh(FF 20.) | find the witness
credible and reliable.

The Parent was patently sincere and an admirablecatke for the Student.
However, | find that Parent’s perception of Stuteeneeds was not entirely reliable. In
light of the tutor’s testimony, | conclude that tharent’s perception of the degree and
intensity of the Student’s functioning deficits waaccurate as applied to the student’s
performance in school.

There is no doubt that the Student impressed thenPat home as exhibiting
serious difficulties across a wide spectrum of fiomang, including ability to understand
or process instructions. (FF 1, 3,7, 10, 1118832, 33.) However, the tutor’s
testimony was to the contrary, even though the sdov the Student outside of school.
(FF 20.) With the tutor, there was not a hint dficllty understanding directions or
being prepared to complete homework within a reallentime frame. (FF 20, 54, 56.)
Weighing the testimony of these two credible witess | find that the tutor’s
impressions have more weight.

The impressions of the tutor are consistent witds¢hof the overwhelming
majority of teachers who testified in this mattéfF 32, 54.) Although some were more
reliable than others, all agreed that the Studadtlittle or no difficulty understanding or
complying with directions. (FF 32, 54.) | conctuthat auditory processing as
manifested by ability to understand directions waisa significant educational need

during the relevant period of time.
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ATTENTION

The record is preponderant that the Student fdferom significant deficits in
attention. (FF 2, 5, 45.) These impacted negigtivee Student’s ability to receive
directions and retain them for purposes of learnifif 3, 6, 11, 16, 19, 21.) Attention
also impacted the Student’s ability to learn insalbjects and settings. (FF 5, 6, 21, 45.)

The record is preponderant that the District elygudioan array of regular
educational accommodations and SDIs, listed in soiniee IEPSs, that directly supported
the Student in the inclusive educational settimgl that the Student made progress, not
only with overall academic grades, but also withtsigies taught by District personnel to
overcome attention problems. (FF 24, 28, 29, 3238, 44, 54, 55, 56.) These included
preferential seating, monitoring Student understandf directions, provision of graphic
organizers and teacher notes, repetition of dmastiand use of an assignment book and
checking it on a one to one basis with teachdfs. 24, 28, 29, 32, 37, 38, 44, 54, 55,
56.)

During the relevant period, teachers — includirgttitor - reported that the
Student knew the instructions given, learned hoet@repared for classes and
homework sessions, consistently completed clask with better than average grades,
and consistently returned homework and longer foyects. (FF 32, 44, 54.)
Standardized achievement testing showed grade peviirmance at an average level in
core academic skills. (FF 45 to 47.) Teacher ofagi®ns and curriculum based testing
confirmed progress in all areas. (FF 44, 56.) [é/thiere were testing accommodations,
the Student’s marks preponderantly demonstratestantial educational progress. (FF

44.) | conclude that the District in fact taughe tStudent effective skills for academic
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success and accommodated all areas of attentifoicuttf which remained as barriers to

meaningful educational progress.

ORGANIZATION

My conclusions are similar with regard to orgatimaand planning. The same
SDIs and accommodations that the District empldgeatidress attention difficulties
were also directed to organization and planningstrldt personnel taught the Student
with graphic organizers, and taught reading comgmsion strategies explicitly. (FF 54.)
They assisted the Student when necessary, to dowak or “chunk” assignments and
test questions. (FF 54.) They monitored long tprajects. (FF 54.) The Student’s
good marks proved the success of these strategidghe tutor confirmed that the
Student had learned to be better organized, hatégared and more efficient in

accomplishing academic tasks. (FF 20, 44.)

READING

The Student had difficulties in reading for mamass, consistently scoring below
grade level in reading decoding, fluency and coimg@nsion early in life. (FF 8, 13.)
However, by the time of the independent neuropsigghical evaluation, the Student’s
standardized achievement testing was within theageerange in almost all measures of
the components of reading skill, including decodsight word reading, fluency and
comprehension. (FF 30, 46.) Weaknesses in fluamcg attributed to attention
difficulties and a tendency to focus on detailbeathan the gestalt of a word or

sentence. (FF 46.) Thus, the Student had nofisigni deficit in reading, though the
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Student’s performance in school showed some weakndsrms of oral reading fluency.
(FF 48.) The District provided regular educatinterventions to address the Student’s
weaknesses in reading, and the Student made smmtifprogress both in reading and in

academic subjects that require reading proficie& 37, 44, 48, 54, 55.)

WRITING

The Student demonstrated deficiencies in writmgarly years, including
problems with penmanship, conventions, organizadiwh production of ideas. (FF 9,
19, 21.) By the time of the relevant period, nafshese problems had been resolved,
but the Student continued to have deficits in wgtconventions. (FF 38, 44, 47, 48, 54,
56.) Thus, there is some evidence that thesdgmsbcontinued in school in the relevant
period; however, there is contrary evidence thaties that the Student had made
progress in conventions and was at least a profieweiter. On balance, based upon this
evidence, | cannot find either that the Studenééaio make progress in writing
conventions or that the Student made progressitmg/iconventions. Thus the evidence
is in equipoise, and | must conclude that the Rdras failed to meet the Parent’s burden
to persuade the hearing officer, as discussed alimatethe District denied the Student a

FAPE with regard to writing conventions.

DEFICIENCIES IN THE EDUCATIONAL PLANNING PROCESS
| find that the District’'s IEPs were reasonablicaéated to confer meaningful
educational benefit during the relevant period,jbst barely so; the Student’'s

meaningful progress in all relevant areas of edocal need demonstrates that these
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plans did meet all of the Student’s educationatieedespite numerous faufts. The

May 2008 IEP failed to offer measurable goals tdrads explicitly all of the educational
needs identified in the previous Evaluation Repam set forth in the present levels
portions of the IEP. (FF 21 to 24, 26.) Thelgdhat were offered were not clear or
measurable based upon baselines and stated pentmerstandards. (FF 23, 25, 34.)
Thus progress monitoring was subjective and thésgeare not data driven. (FF 25, 33
to 36.) Moreover, multiple changes were made ¢ogibals and SDIs, and the record
shows good reason for only some of them. (FF Q7p213, 52, 53, 58, 59.) IEP team
meeting discussions did not always clearly coneeipdrent the options and proposed

changes. (FF 40.)

LEGAL STANDARD FOR TUITION REIMBURSEMENT

Although the parent is always free to decide ug@nprogram and placement that
he or she believes will best meet the student’'sisigaublic funding for that choice is
available only under limited circumstances. TheatéthStates Supreme Court has
established a three part test to determine whetheot a school district is obligated to

fund such a private placement. Burlington Schamin@ittee v. Department of

Education of Massachusetts, 471 U.S. 359, 105 $9©6, 85 L.Ed.2d 385

(1985)(“Burlington-Carter test). First, has thes@ict offered to provide a free

appropriate public education? Second, is the psirproposed placement appropriate?
Third, would it be equitable and fair to require tstrict to pay? The second and third

tests need be determined only if the first is nestlagainst the school district. See also,

® The Parent does not contest the placement, whéishitmerant learning support with full inclusion
throughout the relevant period.
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Florence County School District v. Carter, 510 W/S15, 114 S. Ct. 361, 366, 126 L. Ed.

2d 284 (1993); Lauren W. v. DeFlaminis, 480 F.38 %" Cir. 2007).

In the present matter, the District has providgdagram that met the Student’s
educational needs. Accordingly, | will not ordee District to provide tuition
reimbursement for the cost of the Student’s prigateool placement. In light of this
decision, | do not reach the second and third drtise above described “Burlington-
Carter” analysis for tuition reimbursement — appiaeness of the private placement and

any equitable considerations.

REIMBURSEMENT FOR PRIVATE TUTOR

As noted above, the private tutor testified aredttitor’s testimony carried great
weight with me. The tutor was hired independehihthe Parent and the Parent asserts
that the tutor substituted services with regardrganization and remedial teaching that
the District should have provided as part of a FARPE- 19.) However, when asked
whether or not the tutoring services had been sacgdor the Student to keep up with
school work during the 2008-2009 school year, tibertresponded that the services had
benefitted the Student, but that the tutor was lentbsay that they were necessary. (FF
20.) Thus, the Parent has failed to prove by pgmderance of the evidence that there is
any legal or equitable basis for an order of reimbment. | will not order

reimbursement for the private tutoring services.
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SECTION 504

Generally, section 504 protects students with disials from discrimination in access to and
equal opportunity to benefit from educational seegifrom kindergarten through twelfth grade. 29
U.S.C. 8794 ; 34 C.F.R. 8104.4. To establish digaation under Section 504, a student or parent
must prove that (1) he or she is disabled or Henaicap as defined by Section 504; (2) he orshe i
“otherwise qualified” to participate in school adties; (3) the school or the board of education
received federal financial assistance; (4) he engas excluded from participation in, denied the
benefits of, or subject to discrimination at thbaa; and (5) the school or the board of education
knew or should be reasonably expected to knowsobhher disability. 29 U.S.C. §8794; 34 C.F.R.

8104.4; Ridgewood Bd. of Educ. v. N.E., 172 F.38,Z%3 (3d Cir. 1999); W.B. v. Matula, 67 F.3d

484, 492 (3d Cir. 1995).

The Commonwealth of Pennsylvania protects the stiglaght to be free from
discrimination on the basis of handicap or disahithrough Chapter 15 of the
Pennsylvania Code, part of the regulations impldmgrhe educational statutes of the
Commonwealth. 22 Pa. Code Chapter 15. A “protebsadicapped student” under
these regulations is entitled to those related, @glvices or accommodations which are
needed to afford that student equal opportunifyaidicipate in and obtain the benefits of
the school program and extracurricular activitiehout discrimination and to the
maximum extent appropriate to the student’s abgitivithout cost to the student or his or
her family. Chapter 15 by its terms is intendedhiiplement students’ rights under
section 504, and it does not expand or limit thagets. 22 Pa. Code 815.11(c).

In the instant case, the finding that there is enial of a FAPE under the IDEA

applies equally to the section 504 claim. My cosmu is based upon a finding that the
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Student was able to receive meaningful educatibeaéfit; thus, there is no basis in the

record for a separate finding of discrimination enslection 504.

CONCLUSION

For the reasons set forth above, | conclude beabistrict provided a FAPE to
the Student. Therefore, | will not direct the Distto provide compensatory education
or to reimburse the Parent for private schoolduitr the private tutor. Any claims not

specifically addressed by this decision and ordedanied and dismissed.

ORDER

1. The District did not fail to provide the Studentikvimeaningful educational
benefit during the relevant period between Jurg088 and the first day of
school in the 2010-2011 school year, with regarstwaly skills, self-
organization, reading, written expression, and parship.

2. The hearing officer does not award compensatorgacn to the Student
for all or any part of the relevant period.

3. The hearing officer does not award tuition reimleanent to the Parent for
tuition incurred for the 2010-2011 school yearat Private School.

4. The hearing officer does not award reimbursemanthi® cost of private
tutoring services provided by the Parent duringrétevant period.

WILLIAM F. CULLETON, JR., ESQ.
HEARING OFFICER
December 23, 2010
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