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INTRODUCTION AND PROCEDURAL HISTORY

Student is a high-school aged student in the Middletowaa\8chool District (hereafter
District) who is eligible for special education amtiated services. Student’s Parents filed a due
process complaint under both the Individuals witkabilities Education Act (IDEAX)and
Section 504 of the Rehabilitation Act of 1973 ($®t504)? as well as Chapters 14 and 15 of
the Pennsylvania Codehallenging the educational program provided tai8nt by the District
from the beginning of the 2005-06 school year tgtothe present. As remedies, they sought
compensatory education, reimbursement for expensased for private tutoring, and an
independent educational evaluation (IEE).

The hearing initially convened over two sessionaddress the District’s motion to limit
the scope of the Parents’ claims and the issueeofEE. On October 23, 2010, this hearing
officer determined that the Parents would be peeahito present evidence of their claims from
May 18, 2008 forward, and also ordered an IEE atipexpensé. The parties obtained an IEE
of Student, and the hearing thereafter continuest two additional sessions. For the reasons
which follow, | find in favor of the Parents.

| SSUES

Whether the District provided a free, appropriatelig education (FAPE) to
Student; and,

If it did not, is Student entitled to compensateducation and, if so, in what
amount; and, are the Parents entitled to reimbwaéfor private tutoring?

FINDINGS OF FACT

1. Student is a high-school aged student who residtbstiae Parents in the District. (Notes
of Testimony (N.T.) 27-28; School District Exhilg§) 7)

2. Student began attending school in the Districtrst rade and struggled with reading.
Student received services through the Title | Rega@rogram that school year as well as
in second grade. (N.T. 31-40, 142-43; Parent Ek(#) 1)

! In the interest of confidentiality and privacyu8ént’s name and gender are not used in the bottysof
decision.

220 U.S.C. 88 1404t seq.

$29 U.S.C. § 794.

%22 Pa. Code §§ 14.101-14.163 and 22 Pa Code §815511.

® Hearing Officer Exhibit (HO) 5. Specifically, thearing officer concluded that the Parents faited
establish the applicability of either of the twacegtions to the statute of limitations in the IDEbAt that
they were entitled to an IEE of Student at pubkipense.ld.
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3. Student continued to receive Title | Reading sa&win fourth and fifth grade, the 2005-
06 and 2006-07 school years. (N.T. 29-30, 43-08/Z. P 4,P 5, P 6, P 11)

4. During the first marking period of the fifth gradehool year, the Parefissked that
Student be evaluated, noting Student’s continuedjgtes with reading. After a
screening revealed weaknesses in auditory discaiimim and phonemic manipulation,
the District suggested that the Parents have Stsdesaring tested, which they did. The
Parents also arranged for a central auditory peiegslisorder (CAPD) assessment and
advised the District. (N.T. 49-50, 53-57, 148-296-57, 181-82, 336-37, 346; P 8; S 1,
S 5)

5. The audiologist who conducted the CAPD evaluatietesmined that Student did have
an auditory processing deficit, authoring a repdrich included recommendations for
Student’s educational program. Those recommentafar the school environment
included preferential seating; repetition of infaton when Student did not understand
it; a trial with an auditory trainer (FM systemydextual and visual cues; preteaching of
new information including vocabulary; study guideother written material to assist
with retention and understanding; a multisensoayrieng environment; reading
assistance; and untimed tests. This report, dd¢eeémber 19, 2006, was provided to
the District sometime after that date. (N.T. 58, 813, 337-38; S 1)

6. On December 4, 2006, the Parents wrote to thei€lisind asked that Student be
evaluated by the school psychologist. The Distsistied a permission to evaluate form,
which the Parents signed and returned. The Distoicducted the evaluation and issued
an initial evaluation report (ER) on February 2@02. (N.T. 58-59, 152-53; S2,S5, S
7)

7. The ER indicated the reason for the referral waisrgal concern that Student had a
learning disability. It included information frothe Parents, a summary of the CAPD
evaluation, a classroom observation, and cognénetachievement testing. The ER
noted that Student demonstrated weaknesses imgpe#ading, and written expression
on the Wechsler Individual Achievement Test — Sddadition (WIAT-II), which were
not consistent with Student’s overall cognitiveli&pibut that the lower scores were in
the average range. (S6,S7)

8. The parents met with District representatives toene the ER, which concluded that
Student was not eligible for special educatione HR did recommend that Student
participate in a supplemental reading program farawe sight word development and
fluency; that essential vocabulary words be preegvand that “recommended teaching
strategies for CAPD” be provided. (N.T. 60-63,6&%,-S 7)

® References throughout this opinion to “Parentdl'wtlude both parents where it appears that one
parent was acting on behalf of both, with the ustdgrding that the mother was more actively involved
Student’s education, except where otherwise noted.
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9. Those “strategies” were set forth in the ER asgepd program modifications and
specially designed instruction: preferential septway from noise/distractions;
previewing of curriculum material; use of graphrganizers; re-wording and/or re-
stating directions when necessary; extra time focgssing and word retrieval; checking
for comprehension of vocabulary and instructiorgceemagement and prompting for
verbal explanations, inferential thinking, and nmakpredictions; comprehension
strategies (identifying important information antteuraging Student to ask questions);
notice of changes in topic; use of study guidesafbclasses where tests are given; and
supplementation of verbal information through visswgport. (S 7)

10.The parents approved the Notice of Recommendeddiidnal Placement (NOREP) for
regular education. (N.T. 137-38, 150; S 8)

11. Student entered sixth grade in the middle schaahf® 2007-08 school year, and
achieved final grades of C or better in all classits a C+ in Reading. Comments on
Student’s report card that year included “Disrwgrtacational process,” “Poor
listening/choice making skills, ” and “Off task &focused” (Math); “Needs to put more
effort into studying” (Social Studies); and “Incastent effort”
(Enrichment/Remediation). Student scored in tHevbéasic and basic ranges on the
4Sight reading and math assessments that schaol @eethe Pennsylvania System of
School Assessment (PSSA), Student scored in tloevidedsic range in reading and
mathematics. (N.T. 72-76; P 14, P 16; S 12)

12.For the next school year, 2008-09, Student wasversth grade. Student’'s mid-quarter
report for the first marking period reflected fadigrades in four classes: Music,
Physical Education, Social Studies, and Languag®'Reading. In Science, the teacher
comments were that Student did not follow directidmad poor listening and choice
making skills, and displayed poor organizationallsk Student’s parents contacted the
teachers and they discussed how Student could bprgtudent’s grades. (N.T. 77-79; P
17)

13. A Section 504/Chapter 15 Service Agreement wasldped in October 2008 to address
Student’'s CAPD which was impacting Student’s apiitt follow multi-step directions as
well as comprehension of materials (i.e., procegsiformation presented auditorially).
The Agreement was drafted by the Title | Readirgher, one of the Parents, and a case
manager. The Service Agreement provided for accodatons including preferential
classroom seating; an FM system; repetition ofrmfation; use of contextual and visual
cues for understanding; study guides; weekly cheti&udent’'s homework folders; and
extended time for tests, quizzes, and other assegdsnas well as a quiet place for
Student to complete those. The Parents approec8dhvice Agreement. (N.T. 79-88,
145, 160-61, 291-92; S 9)

14. Also beginning in October 2008, Student particigateafter-school tutoring in either
reading or math or both. Student also was providigidl a supplemental reading program
several days a week for the entire school yearfa@rused on reading fluency and
comprehension. (N.T. 76-77, 117-18, 185, 411-23;30, 463, 466-67; P 15)
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15. Student had difficulty in seventh grade with contiplg and turning in assignments, and
keeping attention to task. Student continuedrimggie with reading, and was also
having difficulty in math and as a result was chethtp a different math class. (N.T. 82-
87, 93-98, 410-11, 414, 461-62, 467-70, 471-747PS113)

16. Student’s parents met with the teachers and thstassprincipal in January 2009 and
discussed Student’s difficulties and additionalcwemodations and strategies to help
Student, although the Service Agreement was naged\at that time. Student was
moved to a smaller resource class (study hall) e/B¢udent was to be provided with
assistance with organization every day. One gidit accommodation, use of an FM
system, was to be considered after two weeks aiieting if Student continued to
experience difficulty. The FM system was tried éod/ithe end of the 2008-09 school
year. (N.T. 88-93, 100-01, 159-60, 170, 406-1@2-23, 427-28, 438-39, 444-45, 462-
66, 476; P 22, P 26)

17.The District observed Student in all four majorssies in early February 2009 to
determine on-task and off-task behavior. The peege of time that Student was on-
task during these observations ranged from 49%i&E8tudies) to 68% (Language
Arts). Off-task behaviors included chewing on gtalying with a pencil, putting
Student’s head down on the desk, looking arounddbm or out into the hallway, and
talking with peers. (S 13)

18.In late May and early June 2009, Student’s teadmetstogether as well as with the
Parents to discuss and revise the Service AgreenTdma team decided that Student
would be placed in co-taught classes whenever lpless{N.T. 98-100, 416-17, 426, 434-
35, 446-47; P 26; S 10)

19. At the end of that seventh grade school year, $itudded Family and Consumer
Sciences, had D grades in Language Arts/Readingn&s and Social Studies, and had a
B grade or better in all other classes. On theAS8udent scored in the basic range in
mathematics and in the below basic range in readiNgTl. 460-62; P 17; S 14)

20.In May 2009, Student began private tutoring fodieg at the expense of the Parents.
Student attended there for two hours each weekigirdune 2010. (N.T. 106-11, 172; P
23, P 24)

21.Student’s Service Agreement was revised in Septe0#9, and provided for
accommodations including preferential classroontirsgaan FM system; repetition of
information; highlighted directions; use of contgadtand visual cues for understanding;
study guides; instruction in organizing and prianitg information and materials; use of
an agenda book to be checked daily by teacherpaneats; a set of textbooks for the
home; and extended time for tests, quizzes, aret agsessments, as well as a quiet
place for Student to complete those, in additionge of the Kurzweil program (an
assistive technology speech-to-text program) fongleting assessments. The Parents
approved the Service Agreement. (N.T. 104, 139436, 444; S 10, S 11)
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22.During the 2009-10 school year (eighth grade), &ugvas in co-taught Math and
Reading/Language Arts classes. (N.T. 504-06, 5120)

23.Student used the FM system at the beginning o2@9®-10 school year, but by the end
of the second marking period, Student did not waishse it any longer due to peer
reactions. (N.T. 101-03, 169-70, 185-86, 397, 400-01; P 26)

24. Student’s Parents requested that Student be renimmadhe supplemental reading
program in September 2009 because Student wasiexgeag difficulty with the teacher
in that program during that school year. (N.T.-11B5 395, 399-400, 412; S 16)

25.Also in the fall of 2009, Student’s Parents reqeeshat Student be re-evaluated to
determine whether Student had a learning disabi(iy. T. 119, 207-08; S 17)

26.The District completed and issued a new ER in Déaer2009. This ER included
information from the Parents as well as two classr@bservations. (N.T. 119-20, 205-
07, 263-66; S 18)

27.The reason for the referral was “to determine itiffent] has a specific learning
disability.” (S 18 at 1) Teacher input into thR Eeflected that Student was off-task and
easily distracted in Science class; was off-tagkdid not use work time efficiently in
Language Arts/Reading class; and was unorganizé@e@yumentative and unable to
complete assignments without prompting in Pre-Atgeatlass, although that behavior
had improved during the month prior to the Decen®$9 ER. (S 18)

28.With respect to academic functioning, the ER natedknesses in reading
comprehension, decoding, and reading fluency, disasespelling. The District school
psychologist administered the Woodcock-JohnsondThRdition Test of Cognitive
Abilities (WJ Il COG), as well as the Woodcock-dslon Third Edition Tests of
Achievement (WJ 1l ACH). She also administeree @ral Reading Fluency subtest of
the Wechsler Individual Achievement Test — Thirdtied (WIAT-IIl). The ER did
indicate Student’s scores on the PSSA from thirdugh seventh grade as well as report
card grades for sixth and seventh grade. The atraiualso included speech/language
assessment using the Listening Comprehension Taedescent and the Adolescent
Word Test — 2. (N.T. 209-16, 235-37, 339-41, 34665 18)

29.Behavioral information obtained consisted of then@ars Third Edition (Conners 3)
behavioral rating scales from the parents and Stigleeachers. Student’s Parents
provided scores in the very elevated range in thasaof Learning Problems, Executive
Functioning, and ADHD Inattentive Type, while Statle teachers provided scores in
the very elevated range in the areas of Executivettoning, Defiance/Aggression, and
Oppositional Defiant Disorder, and in the elevat@uge for Inattention, Learning
Problems, and ADHD Inattentive Type. (N.T. 224-282-83; S 18)

30. The ER concluded that Student did not exhibitvesediscrepancy between ability and

achievement based upon the WJ 11l COG and the WAIJH. It did, however, conclude
that Student was eligible for special educationh@nbasis of an Other Health
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Impairment (OHI) based upon the CAPD. Studenti®fa agreed that Student needed
special education and checked the box that thegedgbut they did not necessarily agree
with the entire content of the ER. (N.T. 124-254221, 240-41, 260-63; S 18)

31.The District also determined that Student did revhdnstrate grade-level reading skills
and needed specially designed instruction in tred.a(N.T. 309-10, 320)

32.An Individualized Education Program (IEP) was depeld for Student at a meeting held
on December 2009. (N.T. 125-29, 140-41, 440; S5120)

33.The December 2009 IEP noted, among other thinggeras with time on task in the
classroom and with losing or misplacing school wamkl failing to turn in assignments.
Needs identified were further development of regdikills (decoding, fluency, and
comprehension), demonstration of appropriate attefitme on task, and use of available
accommodations and supports. (S 20)

34.The December 2009 IEP included a transition plaaged on Student’s desire to attend a
vocational-technical program, which was Studentim addea. There was one goal
addressing reading comprehension, and the progradifinations/specially designed
instruction provided for co-taught classes in Matll Language Arts/Reading;
preferential seating; use of an FM system; rejetitif information and directions;
highlighted directions; use of contextual and visuees for understanding; study guides
for all tests; a quiet environment and extendee tion all assessments; tests read as
requested by Student; a set of textbooks at honteclunking of test items. Student
would have been provided itinerant learning supp@tT. 389; S 20)

35.The Parents did not approve the NOREP accompatiy;n®ecember 2009 IEP. The
District took no further action with respect to frposed IEP at that time. (N.T. 129-
30, 382, 447-48)

36. Student continued to demonstrate difficulty witlmggeting and turning in assignments
throughout the 2009-10 school year (eighth gradident’s teachers and the assistant
principal met several times to discuss concernsiaBtudent’s inconsistent homework
completion, attention in class, and grades. Th®&y eonsidered making changes to the
accommodations to Student’s Service Agreementtaaladasis. (N.T. 114-16, 417-21,
438-39, 495, 499, 501-03, 508-09, 517-20, 524-2%;33; P 26 p. 4)

37.The Kurzweil program was never used for Studemtke any tests. (N.T. 140, 436-37,
496, 522)

38.During the 2009-10 school year, Student attainedeg of C or better in all classes
except Pre-Algebra and Science, for which StudadtahD. (N.T. 135, 486; P 25)

39.1In the spring of 2010, the Parents contacted tis¢ribi to inquire about Student’s Service
Agreement since Student would be attending a vacalitechnical school for ninth
grade (2010-11). They also asked the vo-tech dabmut Student’'s Service Agreement,
but it was not aware that that plan existed. (N31-33, 375-76)
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40.The District convened a meeting in May 2010 withdgint and the Parents to discuss
Student’s transition to the vo-tech. (N.T. 439-40)

41.Also in May 2010, the vo-tech conducted a readsspasment of all students who would
be entering its program in the fall. Based upard&int’s scores on that assessment and
others conducted by the District, the reading spistiliteracy coach at the vo-tech
recommended Student for reading decoding. (N.Z2-F8 539-43, 546-47)

42.A meeting convened at the vo-tech at the stati®fP010-11 school year to review the
Service Agreement. Student attended that meefiihg. participants decided to
implement the same accommodations as in StudembsPervice Agreement except that
the FM system was removed at Student’s requesil. @¥5-77, 394-95)

43. Student began attending the vo-tech school foR@®-11 school year in a four-year
program. Student had academic classes in the nggrand shop classes for
approximately 2% hours in the afternoon. On dags $tudent had reading instruction,
Student split that 2%2 hours, spending 30-40 minutesading instruction and the
remainder of the time in shop class. Student dicbegin to receive the recommended
reading instruction until December, however, arat firogram did not address Student’s
reading fluency need. (N.T. 133-35, 375, 390, B4IB-45, 549, 558)

44. For the first half of the 2010-11 school year, ®niddid well in some subjects, including
the shop classes, but continued to fail to turndmework assignments which affected
Student’s grades in other classes. Student’s slasp instructor worked with Student as
necessary to be sure Student understands the atsgand takes appropriate notes. By
contrast, Student had failing grades in Algebralish, and Science, and had a D in
Reading. (N.T. 377-81, 391-92, 549-52, 554-560PF331)

45.In November 2010, the Parents contacted the Districonvene a new IEP meeting.
The team made changes to the previous DecemberlEZ808y adding goals addressing
reading fluency, written expression, class parétign, and attention and focus; one new
item of specially designed instruction was a reded#ased, systematic, sequential
reading program. The parents approved this IEBipgrihe results of the IEE. Around
this time, Student began to receive the instrudtiareading. (N.T. 382-84, 388-89; P
31, P 32, P 34)

46.1n December 2010, the Parents met with represgatatif the vo-tech to develop an
IEP. This IEP noted that Student failed to completméwaork and turn in assignments
in all classes, and that this resulted in poor gga&tudent also did not use the agenda
planner effectively without prompting. Needs idketl were development of reading
skills (decoding, fluency, and comprehension), destration of appropriate attention
and time on task, use of available accommodatiapptsts, self-advocacy, organization,
and homework completion. Goals addressed readimgpiehension, reading fluency,
written expression, assignment and homework comopleand attention/focus. Program
modifications/specially designed instruction weegwsimilar to those previously

" The District, however, remained the local educatigency (LEA).See N.T. 27-28; P 34 at 1.
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provided by the District: preferential seatingyegtion of information and directions;
highlighted directions; use of contextual and visuees for understanding; study guides
for all tests; a quiet environment and extendee tion all assessments; tests read as
requested by Student; a set of textbooks at homatking of test items; use of an FM
system; planner signed daily by teachers; and @ Bvhute period at the end of each day
for organizational support. One new item of splgci@esigned instruction was
assistance with shop theory. The Parents appritvedEP and NOREP in January 2011
pending the IEE. (N.T. 384-86; P 30, P 33)

47.The IEE was conducted by a private psychologigaimuary 2011 and a report
subsequently issued. The tests administered iadltite WISC-IV, and selected subtests
of the Wide Range Assessment of Memory and Leayi@egond Edition, the
Comprehensive Assessment of Spoken Language, tifenida Test of Educational
Achievement, Second Edition, the Delis Kaplan ExeeuFunction System, the WJ-lII,
and the WIAT-IIl. The independent psychologisibalsed the Behavior Assessment
System for Children — Second Edition (BASC-2), Behavior Rating Inventory of
Executive Functioning (BRIEF), and the Connerdt8addition, a Reading Skills
Analysis was performed by a reading specialist.T([886-87, 392; P 29)

48.0n the WISC-IV, Student attained a full scale 1Qha average range, and the General
Ability Index score was also in the average ran@&29)

49.The IEE assessment of Student’s attention and éxedunctioning reflected concerns
with attention, behavioral inhibition and impuldixiand hyperactivity. (P 29)

50.The Reading Skills Analysis included the WJ-III Pieostic Reading Battery, the Test of
Word Reading Efficiency, and the Gray Oral Readiegts (GORT-4). Weaknesses
were noted in word identification, reading compedien, reading fluency, and spelling,
(P 29)

51.With respect to language, Student demonstrated wesaks in receptive and expressive
language. (P 29)

52.The independent psychologist also observed Studdwb classes, although Student had
previously met the examiner who was not able terdeine if Student’s behavior during
the observations was impacted by having met thepeddent psychologist. (P 29)

53.The independent psychologist concluded that Stuaenthe criteria for “Learning
Disorder, NOS [Not Otherwise Specified] due to wesdses in fluency in reading and
mathematics and in spelling, as well as deficitexacutive functioning” (P 29 at 29),
and also concluded that Student had Attention-Ddfigperactivity Disorder (ADHD).
(P 29)

54.Recommendations in the IEE included treatmentyormoms of ADHD; continuation
of previous accommodations/modifications/specidégigned instruction: preferential
classroom seating; repetition of information; highted directions; use of contextual and
visual cues for understanding; study guides; imsitbn in organizing and prioritizing
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information and materials; use of a daily assignnbek to be checked by teachers and
parents, a set of textbooks for the home; and eeétime for tests, quizzes, and other
assessments, as well as a quiet place for Stunlentriplete those; chunking of test
items; and use of an FM system. In addition, ssemmended chunking of
assignments/tasks; a plan for redirecting Studéretvattention and focus appear to be
drifting; a clock or timer as a visual reminderhaiw long concentration is necessary;
recording of lectures; an organized workspace;dualed breaks for homework and
longer assignments; use of a squeeze ball or siitela; and opportunities for physical
activity throughout the day. (P 29 at 30-31)

55. Further recommendations were made to address Stsigderaknesses in reading fluency
and reading comprehension through a research-basglitit, systematic reading
program, as well as reading instruction at the/8 grade level. The reading specialist
also suggested that Student’s independent readiterials should be at th& grade
level. (P 29)

56.The IEE also provided recommended strategies a@edvemtions for explicit instruction
in executive functioning skills, as well as to h&fudent with written assignments. (P
29)

57.By the end of the third marking period, Student fealéng both Algebra and Science. (P
31)

58. The following exhibits were admitted into the rettdny the close of the evidence: P 1-26
and 28-34; S 1-14 and 16-21; HO 1-5. (N.T. 25373, 560) HO 6 dated May 7, 2011
is a memorialization of the on-the-record discusgsino May 6, 2011 of the decision due
date, and is hereby admitted into the record.

DISCUSSION AND CONCLUSIONSOF LAW

General Legal Principles

Broadly stated, the burden of proof consists af ekements: the burden of production
and the burden of persuasion. At the outset,msrtant to recognize that the burden of
persuasion lies with the party seeking relighaffer v. Weast, 546 U.S. 49, 62 (2008).L.E. v.
Ramsey Board of Education, 435 F.3d 384, 392 (3d Cir. 2006). Accordinghe burden of
persuasion in this case rests with the Parentsredueested this hearing. Courts in this
jurisdiction have generally required that the fijliparty meet their burden of persuasion by a
preponderance of the evidencgee Jaffess v. Council Rock School District, 2006 WL 3097939
(E.D. Pa. October 26, 2006). Nevertheless, apphicaf these principles determines which
party prevails only in cases where the evideneyénly balanced or in “equipoise.” The

® The burden of productioni.&., which party bears the obligation to come forwaithuhe evidence at
different points in the proceeding,” Schaffer, 346&. at 56, relates to the order of presentatichef
evidence.
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outcome is much more frequently determined by wpighy has presented preponderant
evidence in support of its position.

Hearing officers are also charged with the respgmiity of making credibility
determinations of the witnesses who testiBge generally David G. v. Council Rock School
District, 2009 WL 3064732 (E.D. Pa. 2009). This hearirfgcef found each of the witnesses to
be generally credible and the testimony as a wivake essentially consistent. In some instances,
witnesses’ recollections differed, which did notessarily render the testimony incredible. The
credibility of particular witnesses is discussedHar in this decision as necessary.

IDEA Principles

The IDEA requires the states to provide a “freprapriate public education” (FAPE) to
all students who qualify for special education gsgs. 20 U.S.C. §1412. Board of Education
of Hendrick Hudson Central School District v. Rowley, 458 U.S. 176 (1982), the U.S. Supreme
Court held that this requirement is met by providgersonalized instruction and support
services to permit the child to benefit educatibnibm the instruction, providing the
procedures set forth in the Act are followed. Timgrd Circuit has interpreted the phrase “free
appropriate public education” to require “signifitdearning” and “meaningful benefit” under
the IDEA. Ridgewood Board of Education v. N.E., 172 F.3d 238, 247 (3d Cir. 1999).

Local education agencies, including school distrioteet the obligation of providing
FAPE to eligible students through development ampléementation of an Individualized
Education Program (IEP), whieh*‘reasonably calculated’ to enable the child toeige
‘meaningful educational benefits’ in light of theadent’s ‘intellectual potential.” Mary
Courtney T. v. School District of Philadelphia, 575 F.3d 235, 240 (3d Cir. 2009) (citations
omitted). Under the IDEA and its implementing riagions, an IEP for a child with a disability
must include present levels of educational perferteameasurable annual goals, a statement of
how the child’s progress toward those goals wilheasured, and the specially designed
instruction and supplementary aids and serviceshwhill be provided, as well as an
explanation of the extent, if any, to which theldhvill not participate with non-disabled
children in the regular classroom. 20 U.S.C. § 1d1484 C.F.R. 8300.320(a). First and
foremost, of course, the IEP must be responsitedahild’s identified educational needs. 20
U.S.C. § 1414(d); 34 C.F.R. 8300.324. Neverthelt#ss measure and adequacy of an IEP can
only be determined as of the time it is offeredh® student, and not at some later date.”
Fuhrmann v. East Hanover Board of Education, 993 F.2d 1031, 1040 (3d Cir. 1993).

The IDEA and state and federal regulations obligateol districts to locate, identify,
and evaluate children with disabilities who neeécsgl education and related services. 20
U.S.C. § 1412(a)(3); 34 C.F.R. § 300.111¢aalso 22 Pa. Code 88 14.121-14.125. This
obligation is commonly referred to as child finDistricts are required to fulfill the child find
obligation within a reasonable tim&V.B. v. Matula, 67 F.3d 584 (3d Cir. 1995).

The IDEA defines a “child with a disability” as &itd who has been evaluated and

identified with one of a number of specific clagsifions and who, “by reason thereof, needs
special education and related services.” 34 C.§.300.8(a)seealso 20 U.S.C. § 1401.
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“Special education” means specially designed isiva which is designed to meet the child’s
individual learning needs. 34 C.F.R. § 300.39(&urther,

Specially designed instruction means adapting, as appropriate torkeds of an
eligible child under this part, the content, metblody, or delivery of
instruction—

(i) To address the unique needs of the child teatlt from the child’s
disability; and

(i) To ensure access of the child to the genaraliculum, so that the child
can meet the educational standards within the digtisn of the public
agency that apply to all children.

34 C.F.R. § 300.39(b)(3).

Section 504 Principles

The obligation to provide a “free appropriate pelelducation” is substantively the same
under Section 504 and under the IDERRidgewood, supra, at 253;see also Lower Merion
School District v. Doe, 878 A.2d 925 (Pa.Commw. 2005). Section 504 efRehabilitation Act
of 1973 prohibits discrimination on the basis dfaamdicap or disability. 29 U.S.C. § 794. A
person has a handicap if he or she “has a physicakntal impairment which substantially
limits one or more major life activities,” or hasexord of such impairment or is regarded as
having such impairment. 34 C.F.R. § 104.3(j)(Major life activities” include learning. 34
C.F.R. 8 104.3(j)(2)(ii).

Section 104.35 of the applicable regulations inm@eting Section 504 requires that an
evaluation “shall” be conducted “ before taking atyion with respect to the initial placement
of the person in regular or special education arydsabsequent significant change in
placement.” 34 C.F.R. 8 104.35. An initial evaloa under Section 504 must assess all areas of
educational need, be drawn from a variety of sajraed be considered by a team of
professionals.d.

In order to establish a violation of § 504 of thehRbilitation Act, a plaintiff must
prove that (1) he is “disabled” as defined by thet;A2) he is “otherwise
gualified” to participate in school activities; (3phe school or the board of
education receives federal financial assistancd; (@) he was excluded from
participation in, denied the benefits of, or subjeadiscrimination at, the school.

Ridgewood at 253. “In addition, the plaintiff must demanagé that defendants know or should
be reasonably expected to know of his disabilityd”

In the context of education, Section 504 andnigléementing regulations “require that

school districts provide a free appropriate pubticication to each qualified handicapped person
in its jurisdiction.” 1d. (citation and quotation marks omitteg@e also 34 C.F.R. § 104.33(a).
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Under Section 504, “an appropriate education igptiogision of regular or special education and
related aids and services that (i) are designedetet individual educational needs of
handicapped persons as adequately as the needsh&ndicapped persons are met and (i) are
based upon adherence to procedures that satisfgdn@ements of” the related subsections of
that chapter, 88 104.34, 104.35, and 104.36. BARC§ 104.33(b). “There are no bright line
rules to determine when a school district has giedian appropriate education required by §
504 and when it has notMolly L. exrel B.L. v. Lower Merion School District, 194 F.Supp.2d
422, 427 (E.D. Pa. 2002).

Child Find and Provision of a Free, Appropriate lRuBducation

The first issue is whether Student should have ldentified as eligible under the IDEA
and/or Section 504 by May 18, 2008, the date frdnctkvParents’ claims have been considered
in this case. The record reflects that the Disgi@luated Student for special education after a
parental request in December 2006, and issued an E&bruary 2007 which concluded that
Student was not eligible for special educaflotFinding of Fact (FF) 4, 6, 7, 8) While thereswa
some evidence of Student’s continued struggles redling both before and during the 2007-08
school year (FF 2, 3, 4), there is little evidemcthe record to suggest, much less support a
conclusion that, as of May 18, 2008, Student hdcsability recognized in the IDEA, or that
Student was in need of specially designed inswactiAs the burden was on the Parents to
establish that Student was eligible for specialkcation and should have been so identified under
the IDEA by the end of the 2007-08 school yeas t&im must fail.

A related issue is whether Student should hava wemtified under Section 504 at some
point prior to the development of the first Serviggreement. As noted, the District’'s 2007 ER
found Student ineligible for special education uritie IDEA (FF 8), but it is further noteworthy
that it did make recommendations on teaching giredefor Student to address the CAPD. (FF
8, 9) However, even considering that the 2007 Elemecommendations to support Student in
school, there was little evidence presented asudedt’'s performance during the 2007-08
school year from which one might conclude that@iegrict failed in its child find obligations
under Section 504 as of May 2008. At the end ef2007-08 school year, Student had achieved
grades of C or better in all classes, but sevesalhers had noted problematic behaviors (first
marking period) and lack of effort and motivati@ahl (narking periods), and Student’s
benchmark assessments were below expectatatibRsl1{ P 14) Passing grades, in and of
themselves, do not indicate that an educationarpro is appropriate, but by the same token,
problematic behaviors do not automatically equate finding that the District should have
identified Student with a disability requiring appriate educational intervention, i.e., that
Student should have been provided with a Serviae#&ygent by the end of the 2007-08 school
year. Again, the lack of preponderant evidencaldishing a child find claim under Section 504
compels the conclusion that the Parents have nbthaie burden.

At the beginning of the next school year, 2008+8yever, it appears that things
changed dramatically for the worse. Student’s beihand failing grades were of significant

® This hearing officer previously determined that garents could not challenge the adequacy of that
February 2007 ER. (HO 5)
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concern by the middle of the first marking perid&F 12) The District responded by
developing a Service Agreement in October 2008,%ndent began a supplemental reading
program and tutoring. (FF 13, 14) This heariffgcer concludes that the District’'s response
was prompt in light of these new concerns.

There is, however, a glaring flaw in how the SeeviAgreement was developed. As
explained above, the applicable regulations reghméan evaluation be conducted “ before
taking any action with respect to the initial plaoant of the person in regular or special
education and any subsequent significant changaaement.” 34 C.F.R. § 104.35. No such
evaluation occurred in the fall of 2008. It midpet argued that the October 2008 Service
Agreement was based upon the 2007 ER, which diddeadecommendations to address
Student’'s CAPD. Nevertheless, that evaluation measly two years old at the time the initial
Service Agreement was developed, and Student’ssatadcand behavioral performance had
noticeably changed since the time of that ER. TBusdent was not assessed in all areas of
current educational need using a variety of soundgsh could have been considered by a team
of professionalslid.

Without a current evaluation of Student’s neetaiould have been difficult to assess
whether the October 2008 Service Agreement waogpipte at the time it was first
implemented. The accommodations listed in thae&grent followed many of the
recommendations in the 2007 ER, which had incotpdrenany of those made in the 2006
CAPD evaluation. (FF 5, 9, 13) However, a nundiehose recommendations were not
included. Despite Student’s longstanding struggliéis reading, failing grades in many
subjects, and a recognition in the October 2008i&=Agreement that Student had difficulty
with comprehending material, it did not provide pwveview of curriculum materials or
vocabulary, comprehension strategies, or supplengeaf information presented auditorially.
Nor did the October 2008 Service Agreement addtesslifficulties with organization and
attention which Student’s teachers had consistertgd. (FF 12, 15)

It is, therefore, not surprising that meetingsveared in January 2009 to consider further
changes to Student’s educational program becaesexikting program was not addressing all
needs. Student continued to exhibit difficultieciasses. (FF 15) Additionally, Student’s
considerable off-task behavior was well documefdd17), yet no steps were taken to address
these significant findings. There was no explamator the failure to try the FM system until the
end of the 2008-09 school year. The continuouwsrgits over that school year to make changes
to Student’s accommodations clearly were not adedgoasupport Student, who continued to
demonstrate difficulty with reading, turning in @gsnents, and maintaining attention. (FF 15,
19) This hearing officer concludes that, at légsthe beginning of the third marking period
during the 2009-10 school year, the District shdwdde taken steps to conduct a new evaluation
to determine what Student’s needs were and to ppptely address them. The failure to do so
amounted to a denial of FAPE.

At the beginning of the 2009-10 school year, SttideService Agreement was again
revised, adding accommodations to address org@mzaskills and homework/assignment
completion and use of the Kurzweil program forgegfFF 21, 23) The Kurzweil was never
made available to Student during that school yéaF. 37) Student’s continued need for
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preview of curriculum materials was still not adebed. There was little evidence that Student
actually received instruction in organizing andpgtizing information and materials as provided
by the September 2009 Service Agreement, or whdraw that was done; indeed, it clearly
remained a need by the time of the December 20Q9(ER 27 29, 33) While co-taught classes
may have provided some support for Student, Stuakhfailing grades nearly every quarter and
continued to demonstrate off-task behavior, disiwacand lack of organization, and
inconsistently turned in assignments. (FF 27386,P 25)

It is fortunate for Student that Student’s Pareatpiested another special education
evaluation in the fall of 2009. Although this hiegrofficer concluded that the ER was not
sufficiently comprehensive to assess Student iaraks of need and failed to adequately set
forth the District’s analysis of whether Studendl lsaspecific learning disability (HO 5), it did
conclude that Student was eligible for special etion. (FF 30, 31) The IEP which was
developed in December 2009, based on that ER, metedis in developing reading skills
(decoding, fluency, and comprehension) and attergal organizational skills. (FF 33) Despite
these identified needs, the December 2009 IEP,mthie Parents did not approve, contained
only one goal, in reading comprehension, and that igcked both a baseline and identification
of how Student’s progress would be measured. (& 24) The program modifications and
specially designed instruction were remarkably ksinto those that had been provided in the
previous Service Agreements (FF 13, 21, 34), whanth clearly not been adequate to address
Student’s educational needs. Thus, even if thisHBd been approved and implemented, it is
difficult to discern what additional educationahleéit Student might have derived for the
remainder of that school year, particularly sirfoe lEP did not address all the needs identified
in that very document.

Review of the IEE, when considered in the contéxhe record as a whole including the
District’'s own evaluations, supports the concludiuet at least by December 2009, Student was
and should have been identified as eligible focgde@ducation by reason of an OHI as well as a
specific learning disability in reading. Studerdgsanot demonstrating adequate achievement in
basic reading skills, reading fluency, or readingiprehension, and exhibited a severe
discrepancy between intellectual ability and acémeent in reading. (P 29 at 9-10, 19-Z8e
22 Pa Code § 14.125. Even the District did naaglise in its December 2009 ER that Student
required specially designed instruction in readsadisfying the second prong of IDEA
eligibility. (FF 31) See 34 C.F.R. 88 300.8(a) and 300.39(a)hus, this hearing officer
concludes that the District violated its child fioldligation to Student under the IDEA as of
December 2009, which was not obviated by implentemaf an appropriate Section 504 Plan
over the course of the 2009-10 school year, assésr above.

Student’s transition to the vo-tech for the 2010sthool year revealed that, despite
Student’s keen interest in attending that programgdent demonstrated no improvement in
turning in assignments and homework and continaddit classes. (FF 34, 44) It was not until
after the November 2010 IEP meeting that Studeg&ibé¢o receive reading instruction, despite
the facts that these needs were specifically ifledtas far back as in the December 2009 ER
and Student’s struggles in reading were well knowring the 2008-09 and 2009-10 school
years. (FF 4,7,8, 11, 14, 15, 19, 20, 21, 223238 The after-school tutoring and supplemental
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reading program were no substitute for appropnedeling instruction that addressed Student’s
needs.

The IEPs developed in November and December 2@lLtather similar, and share a
number of fatal flaws. None of the goals contasdlines, and thus, Student’s progress toward
those goals cannot be ascertained. (P 30, P 3#tpdMer, these IEPs fail to address all of
Student’s identified needs (FF 28, 29, 31, 33; PP382), and for the reasons set forth above, are
not appropriate. Nonetheless, this hearing offtlmers recognize that the parties continued to
work together to agree to an interim program wthie IEE was pending in order to attempt to
provide Student with an appropriate education.

It must also be noted that a number of Student'eeat and former teachers testified that
they believed Student demonstrated a lack of eféord that, when motivated, Student did better
in classes. (N.T. 467-68, 486, 488-89, 508-09)il8\&tudent’s motivation and effort may very
well have played a role in Student’s academic amdtfonal performance, one cannot assume
that those factors are the sole reasons Studerixipasienced difficulties over the prior several
school years. Indeed, such a supposition ignoess/raf the well-known symptoms of
Student’'s CAPD and their impact on Student’s actesslucation, as well as the newly
diagnosed ADHD. Moreover, it is also apparent Staident continues to struggle even while
attending the vo-tech program that Student chasmgy suggesting that the difficulties cannot
be attributed solely to motivation.

Remedies

Whether or not Student would have been determinée teligible for special education
if an evaluation had commenced at the beginnirthethird marking period of the 2008-09
school year, or sometime earlier than the time &tud/as identified in December 2009, it is
apparent from the foregoing discussion that Stutastbeen denied an appropriate educational
program. This hearing officer, thus, concludes 8tadent was denied FAPE during the 2008-
09, 2009-10 and 2010-11 school years. The nextmuneis what relief is warranted. It is well
settled that compensatory education is an appitepanedy where a school district knows, or
should know, that a child's educational programoisappropriate or that he or she is receiving
only trivial educational benefit, and the distifiails to remedy the problenM.C. v. Central
Regional School District, 81 F.3d 389 (3d Cir. 1996). Such an award corsgtes the child for
the period of time of deprivation of special edimatervices, excluding the time reasonably
required for a school district to correct the deficy. 1d. In addition to this “hour for hour”
approach, some courts have endorsed a schemevhaisahe “amount of compensatory
education reasonably calculated to bring him tgpibstion that he would have occupied but for
the school district’s failure to provide a FAPEB'C. v. Penn Manor School District, 906 A.2d
642, 650-51 (Pa. Commw. 2006) (awarding compengaiducation in a case involving a gifted
student); see also Ferren C. v. School District of Philadelphia, 612 F.3d 712, 718 (3d Cir. 2010)
(quotingReid v. Digtrict of Columbia, 401 F.3d 516, 518 (D.C.Cir.2005) (explaining that
compensatory education “should aim to place dishbléldren in the same position they would
have occupied but for the school district's vialiasi of IDEA.”)) Compensatory education is an
equitable remedyLester H. v. Gilhool, 916 F.2d 865 (3d Cir. 1990).
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In this case, there was little if any evidenceakhivould permit a determination of what
position Student would have been in had Student peavided with appropriate educational
programming throughout the relevant time periothuq; this hearing officer concludes that the
M.C. standard is the appropriate method of determitiiegamount of compensatory education
owed to Student in this case.

With respect to the 2008-09 school year, wherdalne apparent that intervention was
necessary, the resulting Service Agreement devdlop®©ctober 2008 was not based upon a
current evaluation and, clearly, failed to meetd®nt’'s needs. Had the District conducted an
appropriate evaluation under Section 504 withieasonable time after the mid-first-quarter
marking period, it is reasonable to conclude timadapropriate Section 504 Service Agreement
would have been implemented no later than the &tltecsecond marking period that year.
Student continued to experience significant difies over the remainder of that school year,
failing or barely passing most classes and exhipitiff-task behavior in four major classes as
much as half of the time. Student’s weaknessesading fluency, decoding, and
comprehension unquestionably impacted Studentenyesubject. For these reasons, this
hearing officer concludes that the denial of FAREvpded Student’s school day, and, thus,
Student is entitled to full days of compensatoryaadion for the second half of the 2008-09
school year.See Keystone Central School District v. E.E. exrel. H.E. 438 F.Supp.2d 519,

526 (M.D. Pa. 2006) (upholding award of full daysompensatory education, despite school
district's argument that the student received sethecational benefit, and explaining that the
IDEA does not require a parsing out of the exachiner of hours a student was denied FAPE in
calculating compensatory education). Those fufsdeaanslate to 5.5 hours of instruction for
each school da¥/’

During the 2009-10 school year, having determithed the implemented Service
Agreements and proposed December 2009 IEP contiouedffectively address Student’s
documented needs, Student is entitled to full @hympensatory education for each school
day for the same reasons as in the prior schoo! y&ighough Student’s final grades improved
slightly from the prior school year, the evidens@ieponderant that the denial of FAPE to
Student pervaded the school day and that there wgaly to measure any portion of the school
day or school year which was appropriate.

During the 2010-11 school year, while many of¢hee difficulties with attention,
homework completion, and failing grades contindea, significant changes resulted: the
addition of reading instruction, and the shop &asa which Student did quite well. (FF 43, 44)
Using the same number of hours for each schoobddydeducting the 2% hour period during
which Student was provided with appropriate edocaith those classeés$ Student is entitled to 3
hours per day of compensatory education from tisé diay of the 2010-11 school year and
continuing through the date that an appropriateational program is implemented for Student.

1922 Pa. Code §§ 11.1 and 11s8& also P 32 at 24 and S 20 at 21 (calculating 420 miniatestypical
school day including lunch and other non-acaderarwgs).

' Although there was some testimony that Studertisling instruction did not address Student’s flyenc
needs (FF 43), this hearing officer cannot conchaged on this record that this program was wholly
inappropriate for Student.
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The hours of compensatory education are subjdbietfollowing conditions and
limitations. Student’s Parents may decide howhiners of compensatory education are spent.
The compensatory education may take the form ofagpyopriate developmental, remedial or
enriching educational service, product or deviea farthers the goals of Student’s current or
future IEPs. The compensatory education shalhlzeldition to, and shall not be used to
supplant, educational and related services thatldrappropriately be provided by the District
through Student’s IEP to assure meaningful educalkiprogress. There are financial limits on
the parents’ discretion in selecting the compemgatducation. The costs to the District of
providing the awarded hours of compensatory edoicatiust not exceed the full cost of the
services that were denied. Full costs are theljsataries and fringe benefits that would have
been paid to the District professionals who proglidervices to the student during the period of
the denial of FAPE.

The last issue is whether the Parents are entdleeimbursement for the private tutoring
provided between May 2009 and June 2010. Havingladed that the District denied Student
FAPE by failing to appropriately program for Stutemeading needs during that time period,
and that Student is entitled to compensatory educaly reason of that failure, this hearing
officer concludes that it would be inequitable lsosaward reimbursement for the tutoring.
Accordingly, this claim will be denied.

CONCLUSION

For all of the foregoing reasons, this hearingceffconcludes that the District did deny
FAPE to Student for a portion of the 2008-09 schealr, the entire 2009-10 school year, and
the 2010-11 school year until an appropriate IE® iwas implemented. Consequently, Student
is entitled to compensatory education. The Paretsiot entitled to reimbursement for tutoring
services.

ORDER

In accordance with the foregoing findings of fantl conclusions of law, it is hereby
ORDERED as follows.

1. The District did not provide FAPE to Student durthg 2008-09 school year from the
beginning of the third marking period to the endhef school year, and Student is
accordingly entitled to, and the District is ord®te provide, 5.5 hours of compensatory
education for each day that school was in seski@insthool year beginning on the first
day of the third marking period through the last dathe school year.
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2. The District did not provide FAPE to Student durthg 2009-10 school year, and
Student is accordingly entitled to, and the Distiscordered to provide, 5.5 hours of
compensatory education for each day that schoolnvesssion that school year.

3. The District did not provide FAPE to Student durthg 2010-11 school year, and
Student is accordingly entitled to, and the Distiscordered to provide, 3 hours of
compensatory education for the time period begmmiith the first day of the 2010-11
school year and continuing through the date thatpgmopriate educational program is
implemented for Student.

4. The compensatory education hours are subject toahéitions and limitations set forth
above.

5. The claim for reimbursement for tutoring serviceslieénied.

6. The District is not ordered to take any furthei@ct

Itis FURTHER ORDERED that any claims not specifically addressed by dieisision
and order are denied and dismissed.

/////// e 7 ////‘4// 2

Cathy A. Skidmore
HEARING OFFICER
Dated: June 7, 2011
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